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TpaHcdopMaTMBHaTa yniora Ha YCTaBHUOT Cyf
Ha MakeanoHuja

a-p Mapmja Pucrecka’
m-p EMmun Wypkos®

AncrpakT

Monumuykama ynoaa Ha MaKeOOHCKUOM YcmaseH cyo e U2HOPUPAHA U He e
MPUCYMHA 80 UCMPAXY8aHaMA HA AKAOeMCKUMe Kpy208U, KOKO U 80 KoMeHmapume
U MosKys8arkama Ha cmpy4yHume aAuya 00 obaacma Ha npasomo. Ogue nocsieoHume
YcmasHuom cyd 2o pazbupaam Kako 0es 00 rnpasocyoOHUOm cucmem Ha 3emjama u ja
npeno3Hasaam Hea208ama ysa02d KAKO MPABHA UHCMUMyyujd Koja 00sy4yed 3d
npawarba 3a Kou crnopam 0se cmpaHu. Cmasom 0eka YcmasHuom cyd e apbumep u
medujamop ocmaHysa, HO CrpomusHomo mucnere oeka Cydom 80 peasHocm e
MoAuUMUYKa UHCMumMyuyuja Koja uzbupa nomeay KOHKypeHmMHuU npasusaa u epedHocmu
8006UYAEHO Ce Heaupa u u2Hopupa.

Bo 080j QoKymeHm ce ucmpaxysa no3uyujama, HadaexcHocma,
UHCMUMyuuoHaaHama cmpykmypa, pabomama u cydckama npakca Ha
MaKedOoHCKUOM YecmaseH cy0 KaKo Kpeamop Ha noaumuku. Bo maa Hacoka, 8o 080oj
0oKyMeHm YcmasHuUom cyd ce aHanu3upa Kako YuHumern ep3 Koj eaujaam, Ho Ucmo
makKa u YyuHuUmes Yuu 00yKU 87ujaam ep3 NoaAuUMUKAmMa U 8p3 Noaumu4YKuom ouckypc.
Mcmo maka, 2u oyeHysa u MoxcHocmume 3a ,,102000UU U NPOMAWysarba” Kou
YcmasHuom cyd eu umasn npu He2080mMoO y4yecmeo 80 MpAHCopmayujama Ha
MaKeOOHCKOMO onuwmecmao, 80 OfMecmaeo Koe ce npudpxysa 00 U 2u rnpomosupa
demoKkpamcKume epedHocmu U Hayena.

' o-p Mapuja Puctecka e acucTeHT Ha ®akynTeToT 3a MOAMTUYKK CTYAWUW U AunoMaTthja u Ha YHusepauTeToT ®OH Kako v
M3BPLUEH ANPeKTOp Ha LieHTapoT 3a uctpaxyBare 1 kpenparse nonutunku (LIMKIT)
> M-p Emun LLypkos e aHanuTuuap Bo LleHTapoT 3a uctpaxyBatre 1 kpenparbe nonutuku (LK)
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»KoAnKy BepyBate Bo cynosute?” Mpalwarba og, penpe3eHTaTUBHA
aHKkeTu Ha UMK oa 2013 (1105 ncnutanuum) n 2014 (1100
NUCNUTAHULM)
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1 BoBen

YcTaBHOTO cyacTBO BO Penybnuka MakegoHuja 3a npB naT € NMocTaBeHo Co
YcTaBoT Ha Coumjanuctmuka Penybnvka MakeaoHuja Bo 1963 rogmHa (kako deaepanHa
eavHMLa BO NopaHeluHa Jyrocnaenja), goaeka YCTaBHUOT cya e (popMUpaH v 3arnoyHan
co pabota Bo 1964 rognHa. HoemoT YcTaB Ha JyrocnaBuja og 1974 roavHa npeasvayBan
napanenHa paborta Ha ®eaepanHMOT ycTaBeH cya M Ha YctaBHuTe cyaosu (YC) BO
TorawHuTe counjannctTnykm penybnuku kom 6une gen og Jyrocnasuja.

Co [eknapauujaTa 3a He3aBucHOCT og 1991 roamHa, MakefoHWja yCBOWM HOB
YcTaB, Koj ro npudaka EBponcknoT (KOHTMHEHTANHMOT) MOAEN Ha 3allTUTa Ha
yCTaBHOCTa W Ha 3aKOHWUTOCTa MpeKy cnewuunjannsmpand opraH, O4HOCHO YCTaBHUOT CyA Ha
Penybnuka Makegonuja. Co Toa CynoT e hopMMpaH Kako Ap)XKaBeH OpraH W COrfacHo
HEroBMOT CTaTyC, He MoTnara NoA CUCTEMOT Ha nogenba Ha Bnacta (Kapakamuluesa,
2011). YcraBoT Ha apxaBaTta ro gedvHupa YCTaBHUOT CyA Kako Ap)KaBeH opraH co
MOBMCOKWN OBMacCTyBaka, U OTTaMy HEroBuTE OANYKM ce 06BP3yBayuku 3a CUTe Apyru
cybjektn 6e3 npaBo Ha xanba. CyaoT e He3aBWUCEH O ApYrUTe APXXaBHW OpraHu, Kako
wTo ce: CobpaHuneTo, BnaaaTta, MpeTtceaatenot Ha PenybnukaTa n o6muHuTe cyaosu. Bo
OBaa CMuCna YCTaBHMOT CyA Ce 3acHOBa Ha YcTaBOT Ha Penybnuka MakepoHwuja
(Wkapuk u [askoBa-CunjaHoBcka, 2009). Mopaan Toa, YCTaBHWMOT cyd Ce CMeTa 3a
KaMeH-TEMESTHMK Ha YCTaBHaTa AeMOoKpaTuja, UCTo kako WwTo CobpaHueTo e obenexje Ha
penpeseHTaTMBHATa AeMoKpaTuja BO MakeaoHwuja.

CornacHo TpaguumuTe 04 jyroCNOBEHCKWUTE BpeMWHba, OpraHusauujata u
BHaTpelLHaTa paboTa Ha YCTaBHMOT cy4 Ha Penybnvka MakegoHuja e gedmHmpaHa co
[lenoBHUKOT, @ He co nocebeH 3aKkoH 3a ycTaBeH cya. EkcnepTtute aebatupaa 3a
notpebata [JenOBHUKOT Aa Ce 3aMeHM CO 3aKOH 3a YcTaBHMOT cya. lpodecopkaTta
KapakamuiieBa enabopvpa Aeka noctouM ouurneaHa notpeba pa ce perynuvpaat
CTaTyCOT, OpraHM3aumjata M HagJIeXHOCTUTE Ha YCTAaBHWMOT Cya CO OAAENEH 3aKOH,
61aejku ,,MIPaKTUYHO HEMA 3eMja BO CBETOT KOja MMa YCTaBeH Cya BO CBOjOT CUCTEM KOj
He e perynuMpaH CO 3aKOH WM CO yCTaBeH 3akoH". CnNMpOBCKM Ce NPOTMBM Ha OBa
CTOja/MITe HaBeayBajKn AeKa ,BO MOMEHTOB HajCMNEH rapaHT 3@ HE3aBMCHOCTA Ha
YcTaBHMOT cyAa Ha Penybnuka MakeaoHuja Kako MHCTUTyUMja e HeroBaTa perynaTopHa
aBTOHOMMja" (WITO He 3aBWCM Of COOPaAHWMCKM aKT KOj Oa/ydyBa 3a CTaTyCcoT M
opraHusauujata Ha CyaoT), MaKo TOj ce cornacyBa Aeka ,MNpupoaaTta Ha NpaBHOTO
[ejCTBO Ha MOB/EKYBake WM MOHMLLTYBarbe OA/YKM WM MPaBOTO Ha AOCTaByBahe
nHumjaTmem fo Cynot e noTpebHo aa ce perynupa co 3akoH" . OBaa aebata fo cera He
posefe A0 AoHecyBame nocebeH cobpaHUCKM akT KoOj M perynupa CraTycoT,
opraHu3aumjata U HaaNeXXHOCTUTE Ha YCTaBHUOT Cya, U NOKpaj ABETE MHULUMjATUBK 3a

* [IOKOJIKY He e MouMHaKy HaBeAeHo, BO OBOj JOKYMEHT KOra ro KOPUCTMME TEPMUHOT Cy/l, MUCTIMME Ha YCTaBHWOT CyA Ha
Penybnvka MakegoHuja.

* Kapakamuiuesa, Tarba, BeHeuwnja 2011, Pa3nnunm Mogenu 3a 3aliTuTa Ha YCTaBHOCTa, flerajiHoCcTa M HE3aBMUCHOCTa Ha
YcTaBHUOT cya Ha Penybnuka MakeaoHwja, AOCTaNHO Ha MHTEPHET:
http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Karakamiseva_E.pdf (nocnegeH nat npucraneHo Ha 07/05/2015)

* LLikapuk, CeeToMup v [JaBkoBa-CunjaHoscka, MopaaHa (2009). YcrasHo npaso , Ckonje

® Kapakamuwesa, Tarba, BeHeumja 2011, PaznnyHn Moaeny 3a 3aluTUTa Ha yCTaBHOCTa, JIeranHocTa 1 HE3aBUCHOCTa Ha
YcTaBHUOT cyA Ha Penybnuka MakefoHuja , AOCTaNHO Ha MHTEPHET:
http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Karakamiseva_E.pdf (nocnegeH nat npucraneHo Ha 26/01/2016)

7 Cnuposcku Urop, Bexeumja 2011, HesaBucHocTa Ha YCTaBHUOT cya Ha Peny6nvka MakenoHwja: MapaHuum 1 npeamssuuy,
[I0CTanHo Ha MHTepHeT: http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Spirovski_E.pdf
(nocneaeH nat npuctaneHo Ha 26/01/2016)




[0MOJ/IHYBak-€ Ha YCTaBOT CO LieN [1a CE OBO3MOXM YCBOjyBabe Ha TakoB 3akoH Bo 2005°
1 Bo 2014 roamHa’. BeHelmjaHcKaTa KOMMUCKja CMETa [ieka OBaa CUTyaumja e ,IpUanyHo
HeBoObMYaeHa 1 geka 6m 6uno KOpPMUCHO Aa ce AOHECE OAAeNEH 3aKOH 3a YCTaBHUOT cya
CO Len Aa ce nonosiHM Npa3HMHaTa BO CEralHUOT TEKCT 1 Aa ce obe3bean cooaBeTHa
npaBHa OCHOBa 3a paboTa Ha CyaoT, Kako 1 Aa ce UCNOMHAT eBPONCKUTE CTaHAapauv BO
O[HOC Ha ycTaBHaTa npasga. Cnopeg MucnerweTo Ha KomucujaTa, co Toa bu perynupane
npawara KOW Ce OAHecyBaaT Ha CTaTyCcoT Ha CyAuMTe, OCHOBHUTE YCNOBM 3a
3arnoyHyBambe nocTarnka npes YCTaBHUOT CyA, NpaBHOTO AejCTBO Ha npecyaute Ha YC
UTH.®

1.1 OpraHusaumja Ha YCTaBHMOT cya

YctaBoT Bo oagenHo nornasje (Mornasje IV) ja aedvHMpa nosuumjata Ha
YCTaBHMOT CyA, HEroBMOT COCTaB, HAANEXHOCTUTE, (yHKUMjaTa M UMYHUTETOT Ha
CyaunTe, Kako M NPaBHOTO AEjCTBO Ha HErOBUTE OANYKMU.

Cypnot ce coctom o AeseT cyamun. CyaunTte BO YCTaBHUOT CyA, ce u3bupaat oj
nctakHatM npodecnoHanum Bo obnacta Ha npasoTo. KaHaupaatute 3a cyaum ce
HOMMHMpaAaT oA Tpy HMBOA Ha Bnacta: (i) MpeTcepaTtenot Ha Penybnukata npeanara
ABajua cyauu, (i) CyaockuoT coBeT npeanara ywTe ABajua cyaun, poaeka
npeoctaHaTute net cyaun rv npepnara (iii) CobpaHuckaTa KOMUCKja 3a Mpallarba Ha
n3bopute n nmeHyeama. CobpaHneTo nsbumpa WwecT cyamm co MHO3UHCTBO r1acoBu 04
BKYMHWOT 6poj npaTeHnum (4neH 104 n 109 oa YcraBoT Ha Penybnunka MakegoHuja) u
Tpojua oA uyneHoBuTe ce usbmpaat co Cnmka - ETHMUKaTa 1 pogoBaTa CTPYKTypa Ha
cyamuTe BO YCTaBHMOT cya Ha Penybnvka Makegonuja (2002-2016). M3sop: MogunwiHmn
M3BELUTan U 04YKN Ha YCTaBHUOT cya. [loCTanHo Ha:

http://www.ustavensud.mk/domino/WEBSUD.nsf

MHO3MHCTBO [/1aCOBW Of, BKYMHMOT 6p0j nMpaTeHuum, npu WTO Mopa Aa MMa
MHO3MHCTBO /1aCoBU OA BKYMHUOT 6p0oj NpaTeHnLM Kou npunaraaT Ha 3aeAHUUMTE KoM
He ce MHO3MHCTBO BO Penybnuka MakegoHnja (AMaHamaH XIV Ha YcTaBoT Ha Penybnuvka
MakenoHuja). Co oBa Bo CyaoT MMa cyamm eTHu4knM MakegoHum, AnbaHum n Typum, co
LUTO Ce oapa3lyBa MYITMETHMYKMOT KapakTep Ha apxasaTta (Buan ). Oag 2000 rogmHa
pozoBaTa CTPYKTypa Ha cyamuTe Bo CyoT CE NoBeKe e oapa3 Ha pooBaTa paMHOTEXa
BO Ap)kaBaTa, 0AHOCHO 44% (3ronemeHo oa 11% Bo 2000 roanHa) og cyaunTe Bo Cyaot
B0 2004 roavHa 6une xxexu (Buam , BuoneTosa MHuja X).

CamuoT dakT wro CyaoT e oaaeneH o4 oCTaHaTUTE ApXKaBHM OpraHu, WTo e
cnomeHato Bo lMornasjeto III OpraHusaumja Ha Ap)aBHaTa BNacT, € MHAMKATOP 3a

® Bnapata Bo 2005 roavHa npeanoxu Haupt-ycraseH amaHamaH XXXIV, BO Koj ce NpeasuayBaaT BUAOBUTE OAJYKU KOW M1
HOCK YCTaBHWOT CyZ, HUBHOTO NpaBHO AEjCTBO U U3BPLUYBaHETO, kou Tpeba Aa ce perynmpaat co 3aKoH Aoaeka
BHaTpeLUHaTa opraHusauuja Ha CyaoT Ke ce perynupa oa cTpaHa Ha camuot Cya.

° Bnapata ucTo Taka Bo 2014 roauHa npeanoxwu Haupt-amanaman XXXIX, Koj ja npowmvpyBa HaanexHocTa Ha
YcrasHuot cya (YC) co uen fa pasrneaysa nomniaku of NoeAvHUM BO BPCKa CO MPeKpLUYBaHeTO Ha HUBHWUTE YOBEKOBU
npasa (noHaTamy - ,ycTaBHM xanbu") WTo ja oTBopy AebaTtaTa 3a noTpebaTa oz 3akoH 3a YCTaBHMOT CyA.

 Mucnetbeto Ha EBporickaTa KoMucuja 3a aemMokpaTuja Hu3 npaso (BEHELIMIAHCKATA KOMUCUKIA) 3a cepymTe
aMaHMaHu Ha YCTaBoT Ha ,lopaHelwHaTa JyrocnoBeHcka Penybnvka MakegoHuja" BO Bpcka 0CO6EHO CO CyACKMOT COBET,
HaANIeXHOCTUTE Ha YCTaBHUOT CyA U Ha nocebHWTe (PUHAHCKCKM 30HKM, € AOCTamNHO Ha MHTEPHET:
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282014%29026-e
(nocnegeH nat e npuctaneHo Ha 04/02/2016)
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Cnuka 1 - EmHu4kama u podosama cmpykmypa Ha cyduume 8o YcmasHuom cyd Ha Penybauka MakedoHuja
(2002-2016). U3e0p: f0AUWHU U3BeWMAaU U 00AYKU Ha YcmagHuom cyo.
LlocmanHo Ha: http://www.ustavensud.mk/domino/WEBSUD.nsf

He3aBucHocTa Ha CynoT. Cenak, oBa € MHANPEKTHa rapaHuumja 3a HerosaTta HeE3aBUCHOCT,
Jofeka BO YCTaBOT Ce NpeaBUAEHN M HEKOSIKY AMPEKTHM rapaHumu. CNMpoBCKKN CMeTa
[eKa MaHAaToT Ha CyauuTe e HajCuIeH rapaHT Ha He3aBucHocTa. CyaunTe ce n3bupaat
€O MaHAaaT o4 aeseT roanHu (4n.109), 6e3 npaBo Ha pen3bop. HUBHMOT MaHAaT e Hajaonr
MaHAaT 3a MMeHyBaH Cny>6eHuK BO MaKeOHCKMOT cucTeM u 06e36eayBa HE3aBUCHOCT
o[l nonuTMKaTa 6uaejkn e ABOjHO MOAONT O MAHAATOT Ha OPraHoOT KOj rv u3bupa
cyamute (CobpaHuneTo), a co ogpenbaTa Aeka TMe HeMaaT NpaBo Ha pensbop (un. 109)
CyAMWTE He Ce BO MUCKYLLEHMe Aa ro ybnaxkaT CBOjOT NpucTan KOH NoaMTUYKaTa BnacT co
Len Aa Cu ro ofiecHaT NOBTOPHOTO M3bupare. ICToBpeMeHo, cyamnTe o4 YCTaBHUOT cya
“MaaT MMYHUTET 1 MpaBo Aa NPOA0/HKAT Aa 3eMaaT nyata eHa roanHa OTKako Ke UM
ncTeye MaHZATOT AOKOMKY HE € MOXHO CyauuTe [ia ce BpaTaT Ha HUBHUTE MPEeTXOAHM
MecTa unm aa cu obesbepat Apyro cooaBeTHO paboTHO mMecto. Co oBa WUCTO Taka ce
3ajakHyBa He3aBMCHOCTa Ha cyauute. Ogpeabute 3a HekoMmaTMbunHocTa Ha
dyHKUMjaTa cyanja Ha YCTaBHUOT CyA CO BpLUeHe Ha Apyra jaBHa pyHKUMja, npodecnja
WK YneHyBarbe BO MOUTMYKA NapTuja, 3aeaHo co oapeabaTa 3a rnacane BO OTCYCTBO
Ha jaBHOCTA, ja LWUTUTAT HE3aBMCHOCTA Ha OAAeNHUTE Cyann.

CornacHo uneH 113 op YcTaBOT, HA4MHOT Ha paboTa M nocTankata npej
YcTaBHWOT cyZ ce yTBpayBa co [lenoBHUKOT 3a paboTa Ha YcTaBHUOT cya. OTTamy, OBOj
aKT Ha CynoT ja perynupa ceBKynHaTa MocTanka Ha HOCEHE OAJTyKM, MOYHYBAjKU CO
yCcnoBuTe 3a MOAHecyBarbe WHuuMjaTMBa wnm 6aparbe, HMBHaTa Qopma, HMBHO
pa3rnefyBate, Na cé Ao o6jaByBare Ha oaslykaTa Bo jaBHocTa. Co HEro, UCTO Taka, ce
AedvHupa BHaTpeLLHaTa opraHM3aumnja u opraHu3aumjata Ha CTpyYHMTe copaboTHUUM,
CTaTyCOT Ha COBETHULMTE M HUBHOTO Ha3HaudyBake 04 CTpaHa Ha CyaoT. JenoBHUKOT Ha
CynoT e goHeceH BO 1992 roamHa v OTTorall He € U3MEHET, HUTY € JOMNOJIHET.

" YcraBeH cyn Ha Peny6nvka MakegoHuja, [lenosHuk 3a pabota Ha Cypot, 07/10/1992. JoctanHo Ha:
http://www.ustavensud.mk/domino/WEBSUD.nsf. NMocneaeH naT npuctaneHo Ha 02/09/2016.




1.2 HapnexHoCTH Ha YCTaBHMOT CyA

OppaeneH o 0CTaHATOTO CyACTBO BO Penybnvka MakegoHuja, YCTaBHUOT cyq
Ce MWCTakHyBa MO HAYMHOT Ha KOj ro noaapXyBa CUCTEMOT OAHATPE, U LUTUTK
BpPEeAHOCTUTE Ha YCTaBHOCTa Mpeky yrnoTpebaTta Ha NpoBepPKM 1 MpeKy OBO3MOXYBaH-€ Ha
NpaBoTO 3a noeamHeYHa >anba 3a 3awTuta Ha YosekosuTe npasa. CyaoT € rapaHT Ha
YCTaBOT M efieH 0 rMaBHUTE YMHUTENM Koj 0be3beayBa MOUMTYBake Ha HOPMUTE U
BPEAHOCTUTE KOU Ce NpefiBUAEHUN BO YCTABHUOT TEKCT.

HagnexxHocTta Ha YCTaBHWMOT Cy[ AMPEKTHO € BOCMOCTaBeHa CO YCTaBoOT Ha
Penybnuka MakenoHuja. HagnexxHoctute Ha CyaoT MoXaT [a ce noAenaT Ha TPU rMaBHU
rpynu: (i) a posteriori oLeHyBare Ha YCTaBHOCTa M 3aKOHUTOCTa Ha NPOMUC Uan Apyr
onwT akT; (ii) 3awWTnUTa Ha YoBekoBMTe npasa v cnoboamn u (iii) Apyrn HaaNEXHOCTU.
MMajkun npeaBua aeka YCTaBHMUOT Cyal UMa LUMPOK CMEKTAp Ha HAA/IEXXHOCTU, BO NMpaKca
0Ba BOAM 0 penaTuBHO roniemM 6poj npeaMeTu Kou ce AocTaByBaaT Ao CyaoT.

1.2.1 A posteriori oueHyBatbe Ha YCTaBHOCTa U 3aKOHUTOCTA
Ha NPONUC UK APYr ONLIT aKT

CornacHo uneH 108 oa YctaBoT Ha Penybnnka MakefoHunja, YCTaBHMOT Cya Ha
Penybnunka MakefoHuja e opraH Koj ja WTuTK yCTaBHOCTa M 3aKoHUTOCTa. [opaaw oBa,
nocTarkaTa 3a OLeHYBareTO Ha YCTaBHOCTa M 3aKOHUTOCTA Ha OMLWT MPOornuC Uin akT e
eAHa oA OCHOBHWTe 3aAauv Ha CynoT, 6uaejku YctasoT (4. 110) ro oBnactysa CyzoT Aa
npuMeHyBa a posteriori oueHa Ha 3aKOHMTOCTa M YCTaBHOCTA Ha 3aKOHUTE,
KOJIEKTMBHMTE [OrOBOPY M APYIrUTE 3aKOHCKM M MOA3AKOHCKM aKkTW. OLeHyBaHeTO Ha
YCTaABHOCTaA M 3aKOHUTOCTA € ancTpaKkTHO 6uaejku crnopoT npes YCTaBHUOT CyA ce BOAM
MOMery OMLTUTE 3aKOHCKM HOPMM - 3aKOHOT WM HEKOj Apyr MpaBeH akT M YCTaBoT.
bapareTo 3a oLeHyBaHe Ha YCTaBHOCTa M 3aKOHUTOCTA MOXe Aia Ce A0CTaBW oA CTpaHa
Ha cekoro (actio popularis), oIHOCHO O CeKoj rparaHWH M OfF CEKOE MPaBHO JNLIE.
MoagHecyBarbeTo Ha MHUUMIATUBUTE HE € MOBP3aHO CO MOCTOEHETO Ha 3aKOHCKU
MHTEpecn Ha NMLETO Koe rv noaHecysa. ocTankaTa 3a oueHyBake Ha YCTaBHOCTa U
3aKOHUTOCTa MOXe ia Ce 3aroyHe 1 Ha nH1umnjatmea Ha camuoT Cya, Uiv BO paMKUTe Ha
Hekoja NocToeyvka MHMUMjaTuBa, UK, Nak, n caMoCcTojHO Aa buae nHuumpara oa Cyaor.
CornacHo [lenoBHukoT Ha CyaoT (4n.15), nHMumnjaTneaTa 3a oLeHyBahe Ha YCTaBHOCTA
N 3aKOHWTOCTA Ha MpaBHMOT akT Tpeba Aa vmma onpepeneHa dopMa U COAPXMUHA,
OAHOCHO Ja ce MAeHTU(dUKYBa aKTOT KOj Ce OCMOpyBa, NPUYMHUTE 3@ OCMOpPYyBake Ha
AKTOT, YCTaBHUTE WN 3aKOHCKUTE oapeabun Kou ce noBpeayBaaT CO OCMOPEHUOT akKT,
KaKo 1 jacHO Aa ce HaBefe KOoj € NOAHOCUTENOT Ha MHMLuujaTusaTa.

CynoT BO CyLWTUHA 1 04ydyBa 3a MHULMjAaTUBUTE JOKOJIKY OCMOPEHNOT aKT €
OMLWIT aKT U AOKOJIKY Cé yLITe e Ha cuna. [JoKonKy MMa OCHOBa 3a CoMHeX, CyaoT npeo
3anoyYHyBa nocranka v Bo BTopaTa a3a oanydysBa (ro MOHULITYBA MW MOBJIEKYBa

 YctaBeH cya Ha Penybnuka MakenoHuja, enosHuk 3a pabota Ha CynoT, fen 3,uneH 15. (07/10/1992). docTanHo Ha:
http://www.ustavensud.mk/domino/WEBSUD.nsf. MNMocneaeH nat npucrtaneHo Ha 02/09/2016.




akToT). OanykaTta Ha CyaoT MOXe Aia I'M YKMHyBa (€X NUNC) WY Aa ' NMOHMLITYBA (ex
tunc) 3akoHuTe. Kora Ke ce A0OHEece oAfiyka Aa Ce YKUHAT, 3aKOHWTE WK apyrute
NPOMUCU MM MPaBHU aKTWU NPecTaHyBaaT Aa BaXkaT 04 MOMEHTOT Kora oaJlykaTa Ha
YcTaBHUOT cyA ke ce o6jaBu Bo Cnyx6eH BecHuk Ha PM. Op apyra cTpaHa, co oAJ1yKa 3a
MOHMLUTYBake YCTaBHMOT Cy/l HE CaMO LUTO O MOHULLTYBA aKTOT TYKy M NocieanuuTe
KOW v npeav3BuKana HeroBaTa MpakTUYHa MpUMeHa Cé 0 MOMEHTOT Ha HOCEHE Ha
oanykaTta. OBa 3Hauu Aeka YKUHYBaHETO HEMA, HO MOHULLITYBAaHETO MMa PETPOAKTUBHMU
nocneavum nopajmn Toa LITO M MOHMLITYBA M AejcTBaTa Ha akToT. Bo oBaa Hacoka,
oanykute Ha CyZ10T ce M3BpLUHM BUAEjKM He MOXKAT /1a Cce obanar.

1.2,2 3awTuTa Ha YOBEKOBUTE NpaBa u cnoboam

YCTaBHMOT CyA WCTO Taka MMa AO/MKHOCT Aa o0b6e3bean yxuBame Ha
YOBEKOBUTE MnpaBa NpeKy nountyBare Ha YcTtasoT. Cenak, BO yneH 110, YcTaBoT Ha
MakefoHMja KOHKPETHO npeaBuayBa efHa of Ha[/1eXHOCTUTE Ha YCTaBHMOT cya Aa
6vae v 3awWwTKTaTa Ha cnoboamTe M NpaBaTa Ha YOBEKOT M FparaHUHOT LUTO CE NOBP3aHu
co cnobopaTta Ha yBepyBaHeTo, COBECTa, MUCIaTa U jaBHOTO M3pa3yBake Ha MUCNaTa,
MOMUTUYKOTO 3APYXYBakbe W [ejcTByBatbe M 3abpaHaTa Ha AUCKPUMMHALMja Ha
rparaHMTe Bp3 OCHOBA Ha MOJ, paca, Bepcka, HalUMOHanHa, couujasiHa U MonMTMYKa
npunagHocT. TpeHecka TBpAM Aeka HEKOW NPETXOAHMLUM Ha HAZ1eXXHOCTa Ha YCTaBHMOT
cya Bo MakefijoHMja BO OAHOC Ha 3aluTuTaTa Ha YOBEKOBUTE NpaBa MOXeE Aia Ce B1uaaT BO
®epepanHnoT YcTtas Ha Jyrocnasuja of 1963 roamHa, Kora Ha YCTaBHUOT cya My ce
[JaBaaT OBJlacTyBarba ja 04J1ydyBa BO OAHOC Ha NpaBaTa Ha caMoynpaByBare U ApyruTe
OCHOBHW cnoboan 1 npasa Kou ce npeasngeHn Bo deaepanHnoT YCTaB U BO YCTaBUTE Ha
ApXXaBuUTe YfeHKN; BO C/Ty4aj Kora OBME Ce MOBpeAeHN Of, akT v AeNno Ha ApXXaBa nim
3aeHNYKM OpraH Wau rpeTrnpujaTme 1 Kora Toa He e rapaHTMpaHo Co Apyra npasHa
3alTMTa co CTaTyT" . OBOj MHCTPYMEHT HeMan pesynTaTi BO MNpakca. YCTaBHUOT ¢y
of16vBan NoeanHeYHN TyX61 TBpAEjKM IEKa HE € HAANEXEH U I ynaTyBan TyXuTenute
Ha OCHOBHUTE CcyaoBK™,

Op uneH 110 Ha YcTtaBoT Ha Penybnuka MakenoHuja Moxe aa ce 3abenexu
Aeka YcTaBoT Hyau 3awututa npeky CyaoT 3a Tpu'® o4 24 0CHOBHY YOBEKOBY NPaBa Kou ce
perynupaxu co nasa II. Cute Tpu ce NOUTUYKM YOBEKOBM MNpaBa 1 He € BKITYYEHO HUTY
eaHo oA 17-Te eKOHOMCKM, CoumjaniHM U KynTypHU npaBsa. [opaam Toa, aHanutnyapute n
eKkcnepTuTe 3akiyyuse geka oBaa HaANeXHOCT Ha YCTaBHUOT Cyj & PeCTPUKTUBHA U
TecHa"'°. Mlako npaBHUTE ekcriepT! eAHOrNacHo 6apaat NpoLUMpyBakbe Ha 3allTUTaTa Ha
YOBEKOBUTE rpaBa OA CTpaHa Ha YCTaBHWMOT Cy[ Ha CUTE YOBEKOBW MpaBa Kou

" Tperecka Penata (2003) YctaBHMoT cya Ha Peny6nvka MakegoHuja: Mpeanosn 3a 3akoHOAABHA U aAMUHUCTpaTUBHA
pedopma , LINC byaumnewuTa, cTp.22, 4OCTANHO Ha UHTEPHET:
http://www.policy.hu/document/200808/treneska.pdf&letoltes=1 (nocneaeH nat npucraneHo Ha 04/02/2016)

" Ibid, cTp.23

' YcraBot Ha MakepoHuja npeasuaysa YCTaBHUOT Cya Aa rv WTUTK cnoboaumTe v npasarta Ha YOBEKOT W rparaHmnHoT BO
ofHoc Ha crioboaarta Ha yBepyBaH€eTO, COBECTA, MUCaTa 1 jaBHOTO U3palyBarbe Ha MUcnaTa, NofIMTUYKOTO 3ApYXKyBaHe
1 fejcTByBake 1 3abpaHaTa Ha AVCKPUMMHALIMja Ha rparaHuTe Bp3 OCHOBA Ha Mor, paca, Bepcka, HaunoHarHa,
couujanHa n nonnTuyka npunagHoct (4n. 110, ctas 1, notcras 3).

" Llaua Hukonoscka Mapraputa, AHanmsa Ha He3aBUCHOCTa Ha CyacTBOTO Bo Peny6nvka MakenoHuja: nepuenumm,
pasnuku v npeanssuun, VIHCTUTYT 3a YoBekosM npaea, 2013




rapaHTMpa YcTaBoT’, 0Ba C€ ylUTE He € peanusMpaHo 6uaejkM e MoBp3aHO Co
BOBeAyBahETO Ha yCTaBHaTa xanba, Koja, MaK, AMPEKTHO € NoBp3aHa Co CeBKyMnHaTa
pebata 3a [oHecyBakbe Ha 3akOH 3a YcTaBHMOT cya. Kako wrto 3abenexa
BeHeumnjaHckaTa KOMUCH]a, ,,AOKONKY Ce BOBeAe HOB MNpaBeH Jiek NpoTUB NoBpeaaTa Ha
YOBEKOBMUTE MpaBa Ha HaUMOHANHO HMBO (yCTaBHaTa >anba), MoCToM peaneH pusmk
MHOrY A3 ce 3rofieMun 6pojoT Ha cnydan kou CyaoT ke Tpeba Aa rv UcnuTa, WTo Ke 6apa
BHMMaTeNHa MOArOTOBKA Koja Ke Mopa [a COAPXW: [OHeCcyBabe MpoLeaypasHu
npaswna, Kpenpake HoBM MeToaM Ha paboTa, BpaboTyBarbe M 0byka Ha HOBU CTPYyYHU
COpaboTHULM M aAMUHUCTPATUBHM NOMOLIHMLM UTH."'; ceTo oBa Tpeba aa ce perynmpa
co nocebeH 3akoH 3a CynoT, 61aejkm MOMEHTANTHO HAANIEXHOCTUTE M NMOCTankuTe npeg
CypoTt ce perynvpaHn eauHcTBeHO co [enoBHukoT. Bo 2014 rogvHa Bnapata Ha
Penybnuka MakeaoHuja npeanoxu HaupT-amaHamaH XXXIX Ha YcTaBoOT co KoOj ce
NpoLUMpYyBa HAANEXHOCTa Ha YCTaBHUOT Cy/ 3a Aa pa3rneaysa xanbu o nvua Bo Bpcka
CO noBpefaTa Ha HUMBHWUTE YOBEKOBWM MpaBa. JluctaTa Ha mnpaBa 3HAYUTENHO €
NnpoLUMpeHa, aKo Cenak OCTaHyBa 3aTBOPEHa, U He MM COAPXKM, Ha NpUMep, NPaBoTo Ha
WTpajk M NpaBoTO Ha rnac. OBoj aMaHAMaH Cé ylwTe e Bo ha3a Ha KOHCy/Tauuja u He e
YCBOEH.

MocTankaTa 3a 3awWwTuTa Ha YOBEKOBUTE Npasa W cnoboan e npeasnaeHa Bo
[JenosHukoT Ha Cypot (Mornasje IV un. 51-57). Kako wrto 6elue cnyyaj co oLeHyBareTo
Ha YCTaBHOCT@ M 3aKOHWTOCTA Ha MpaBHMTE aKkTW, MnocTankata 3a 3alTuta Ha
YOBEKOBMTE MpaBa 1 c1oboan MOXE [1a ja KOPUCTU CEKOj rparaHuH LITO CMETa AeKa Co
noeamvHeYeH akT UM AejCTBO My Ce NoBpefeHn NpaBoTo unm cnoboaaTta BO poK oA ABa
Meceun o AEeHOT Ha AO0CTaBYBaHETO HA KOHEYEH WM NPaBOCWIEH NMOEAMHEYEH aKT,
OAHOCHO O/, AEHOT Ha A03HAaBaHETO 3a Npe3eMarbe AejCTBO CO KOe e CTOpeHa nospeaaTa,
HO He nofouHa oA NeT roauHWM 04 AEHOT Ha HEeroBoTo npeseMarbe (4. 51 oa
[JenosHukoT). OTTaMy, Hajronemarta cnabocT Ha HaAneXHOCTa Ha YCTaBHUOT cya e
orpaHunyeHnoT 6poj MpaBa Kou TOj MM WTUTK. [oKpaj OBa, POKOT 04 MET roAMHU
TpajkoBcKa-XpUCTOBCKA ro TOJIKYBa KaKo peakumja Ha cTpaBoT Ha CyaoT o npeMHory
pabota“”. 3a 3awTtuTa Ha cnoboauTe U MpaBaTa, YCTaBHWOT CyA pellaBa Ha jaBHa
pacnpasa. Co og/lykaTa 3a 3alTuTa Ha cnoboauTe M npaBaTa YCTaBHUOT Cy4 Ke yTBpau
[anu NnocTou HUBHa NoBpPeaa 1 BO 3aBMCHOCT Of Toa Ke ro MOHULLTY NMOeAMHEYHWOT aKT,
Ke ro 3abpaHu AejCTBOTO CO KOEe € CTOpeHa NoBpeaaTa Unm Ke ro oabue 6aparbeto (4. 56
oa [denosHukoT). Co OBa, ,yCTaBHaTa Xanba e npunuyHo edeKTUBHO CPeAcTBO 3a
3allTMTa Ha YoBekoBuTe npasa™>’. Co oA/yKa 3a 3alTuTa Ha cnoboauTe 1 npasaTa Kou
Ce noBpefeHn Co noeamHedeH akT uim aejcteo CyaoT oasydysa Aanv NocTou nospeaa
Ha cnobogute M npaBaTa W BO 3aBMCHOCT oA Toa, CynoT MOXEe Aa ro MOHWUWTU
NnoeaAMHEYHMOT aKT, Aa ro 3abpaHu A4ejcTBOTO MM Aa ro oabuve 6apareTo. [JejcTBOTO Ha
oanykata e inter partes n Bo ognykata CygoT yTBpAyBa Kako Aa M OTCTpaHM
nocneauumTe Kou ce jaBusie Co NpMMeHa Ha NoeIMHEYHUOT aKT.

" CaBo Knumoscku, Ceetomup LLikapuk, Bnagumup Mutkos, Becena Mukocka-UuHro, PeHata TpeHecka [leckocka, Tarwa
Kapakamwuwwesa, LiBetaH LiBeTkoBcku n ApcoB JopaaH umMTupaHu Bo ,Ynorata Ha YctaBHuoT Cya Ha Peny6nvka
MakenoHvja Bo 3awiTuTa Ha cnobogaTta v npaBaTa Ha YOBEKOT U rparaHNHOT NOBPeAEHN CO NoeaVNHEYEH akT Un AejcTBO",
MpaBeH awnjanor 6poj 3: MHcTuTyT 32 YoBekoBM npaea, Ckonje, 2011

'® MucneweTo Ha EBponckaTa komucuja 3a aemokparuja Hia npaso (BEHELIMJAHCKATA KOMUCWJA) sa ceaymTe
amaHgMmaHu Ha YctaBoT Ha ,[lopaHeluHaTta JyrocnoBeHcka Penybnvka MakegoHuja“ Bo Bpcka 0CO6eHO Co CyACKUMOoT
COBET, HaAIeXXHOCTUTE Ha YCTaBHUOT CyA, U Ha NocebHMTe PUHAHCUCKW 30HU, € JOCTanHO Ha UHTEPHET:
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282014%29026-e

" (nocnepeH nat e npucraneHo Ha 04/02/2016)

Ibid

* Cnmposcku Mrop, BeHeupja 2011, HeaasncHocTa Ha YcTaBHWOT cya Ha Peny6nvka MakegoHnuja: MapaHumm 1 npeanssmum,
pocTanHo Ha nHTepHeT: http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Spirovski_E.pdf
(nocnepeH nat npuctaneHo Ha 07/05/2015)
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1.2.3 [Qpyrv oBnacrtyBama

YctaBHMOT cyn Ha Penybnuka MakegoHuja, MCTO Taka, oanyyyBa 3a
NMO3UTUBHMW UNN HEFATUBHU CYAMPU Ha HAAIEXHOCTU Kaj HOCUTENUTE Ha 3aKOHOAAaBHaTa,
M3BpLIHATa M CyAckaTa BRacT; W CyAMpM Ha HAANEXHOCTM MOMEry OpraHWTe Ha
HALMOHA/HO HMBO M €AMHMLMTE 3a /IOKa/IHA CaMoyrnpaBa Ha MofHaLUMOHaNHO HUBO™.
Mpeanorot 3a pellaBarbe Ha CyaAMpOT Ha HAMNEXHOCTM Mery HOCUTENUTE Ha
3aKOHOAABHa, M3BpLUHA WM CyACKa BMAcT MOXe Ja ce A0CTaBuM of CTpaHa Ha cekoja
WMHCTUTYUMja KOja € BO TaKoB KOHMIMKT WMAN 04 CeKoMy KoMy My 6uno HermpaHo
ornpeaeneHo npaso Nnopaau TBpAeHaTa Ha MHCTUTYyUWjaTa AeKa He € HaJNeXHa aa ro
pewn Toj npobnem/aa ro peanusvpa Toa nNpaso. [locTankaTa 3a pellasarbe Ha CyanpoT
Ha HaANEeXHOCTM € perynupaH co [1enoBHUKOT Ha YctaBHuoT cya (Mornasje VI, un.62-
66).

Toj, ucto Taka, oanydvyBa 3a MpecMeT/IMBOCTa Ha [lpeTtcepatesnoT Ha
PenybnukaTta Bo ciy4yaj Ha noBpeda Ha YCTaBOT M Ha 3aKOHUTE MpU M3BPLUYBaHe Ha
HeroBuTe/Hej3nHMTE npaBa W AomKHOCTU. CobpaHMEeTO ro HOCM MNpeanoroT 3a
3ano4YHyBaHe TakBa Nnocrarka co ABOTPETMHCKO MHO3MHCTBO Ha NpaTeHunuuTte. [JoKonKy
YCTaBHUOT Cy[, CO MHO3MHCTBO Ha 1acoBW Ha CyauuTe 3akyyuu aeka lMpetcegaTenot e
HenpecmeTnmB, dyHKUMjaTa Ha npeTceaaTen My 3aBpllyBa MO CWla Ha YCTaBoT
(AenoBHuK Ha YcTaBHWOT cya, MNornasje V, un. 58-61).

1.3 TpeHaoBM

Opa KoMnapaTuBHa rniefgHa ToYka, NOCTOjaT pa3nnKkyM BO TpeHAoBUTE. AKO '
nornegHeme npuMennte npeagmetv (Buam Crnvka 2 n Cnuka 3), cnopea BMAOT Ha
OCMOPEHMOT aKT, OYUIIIeAHO € AeKa OCMOPeHNTE 3aKOHM NPeTCTaByBaaT MHO3MHCTBO U
BO npocek npeTtcraByBaaT 50% o4 akTW Ha NOAUTMYKKM NapTuK, Ha lNpeTceaaTenoT Ha
Penybnunka MakefoHuja u Ha CTaTyTUTeE Ha OMLITUHUTE.

Co uen nopobpo pa ce pasbepe aKTMBHOCTAa Ha CyAoT, MNOTPebHo e
KBAHTMTaTMBHO [a Ce aHanu3npa CTpyKTypaTa Ha 6aparbaTta, Kako M Ha BKIyYeHUTe
3acerHaTu CTpaHu.

Hajronemumot 6poj 6aparba 6bune nogHeceHm Bo 2009 roamHa, (412) nogeka Bo
2013 n 2014 rogmHa po YctaBHWMOT cya 6une nogHeceHwn Hajman 6poj 6Gapamba
no4HyBajku oa 2002 roamHa, oaHocHo 170 6apatba Bo 2013 roavHa u 173 6apatba Bo
2014 rognHa (Bnam ). Hajronem 6poj oa cute 6aparsa (2002 — 2014) ce goctasBeHu o
rparaHn u Tve Bo Mpocek umHaT okony 80% op cute baparba roavwiHo. OHa wWTo e
ounrnefHo o4 OBa MepCreKkTMBa e penatuBHO cnabaTa akTMBHOCT Ha TPW BaXXHM
UYMHUTENN BO OAHOC Ha NOSIMTUKMTE, MPBO M HajBaXXHO YCTABHWMOT CyA, MO LUTO cieayBaaT
BPM n nonutunukmte naptun. Op 2002 roguHa Tne ce oAroBOpHU 3a focTaByBare 17, 33
n 39 netnummn, No UCTUOT pepocnen. Tpeba aa ce 3abenexu geka oBa MoOXe Aa ce
cnydyBa nopaau hakToT LITO MHOrYMMHA pellaBaaT Aa AoCTaByBaaT baparba Kako
rparaHu, Uako, Ha NpUMep npunaraat Ha oApefieHa NoUTMYKa NapTuja UK rparaHcka
opraHusauuja, nopagv LWTO MOAATOUMTE TOKa)KyBaaT Jeka rfoBeke 6Gapatba ce
[OCTaBEHW Of rparaHu.
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U3eop: loduwHu uzsewmau Ha YcmasHuom cyd Ha PM, npesemeHu 00:
http://www.ustavensud.mk/domino/WEBSUD.nsf
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2 YCTaBHMOT CyZl KaKO YMHUTEN BO NMPOLLEeCOT Ha
Kpeupame NoJIMTUKHN

HocereTo Ha cyackute NOAUTMKM € AedUHMPaHO Ha PasfiMyHM HauMHM.
pocMaH u TaHeHxayc CyACKUTE OANYKM v AedUHMPAAT KaKo BaXeH KaTanm3aTop Koj rv
Haco4yyBa OMWWTECTBEHUTE MPOMEHM ,6UAEJKN NyFeTo I'M apTUKYINpaaT HauMHWUTE W
LlesIMTe Ha CBOETO 3aeHWNYKO MOCTOoeHe npeKy npaBoTo"?. Mokpaj 0Ba, ,Hajronem aen
oa paboTaTa He e NoANTMYKA, HO HajroNeM Aen 04 OHa LITO YCTaBHUOT CyA ro npasu e
nonuTuyka paboTa, 6uaejkn Tme nsbupaat noMery KOHKYPEHTCKM NMpOnucK, TONKyBaaT
HOBW UMW [enyBaaT BO OTCYCTBO Ha jaCHO apTUKYNMPaHW U3BPLUHKM, 3aKOHOAABHWU UIN
yCTaBHM HOpMU'”, Tue ce KpeaTopu Ha MOAUTUKM Aypu M KOra HocaT OA/yKa Aa He
oanydyBaaT unu fa nopapxkart status quo.

Ynorarta Ha cy4oBuUTE BO KpeMpareTo MNOSIMTUKM BO 3eMjUTe BO TpaH3uLUMja e
cornegaHa oz AkepmaH v TajTen Kako OCHOBA 3a TpaH3uLUMCKa AeMokpaTmhja™, ocobeHo
nopaam cBojaTa MOK Aa ,ja orpaHuym 3noynoTtpebaTta Ha MOKTa M UCKPUBYBAHETO Ha
[EMOKpaTHjaTa Ofi CTpaHa Ha MoUTUYKUTE enuTi', Kako 1 3a 3alUTUTA Ha OCHOBHUTE
4oBEKOBM MpaBa”. 3eMajkn ja npeasua onwTata HegoBepba KOH 3aKOHOAABELIOT,
aAMUHUCTPaUUNTE U KOH pefoOBHUTE CyAOBW, YCTaBHUTE CYAOBM MOXaT .... Aa uMmaar
yfiora Ha BUCTUHCKA aBaHrapza BO PEKOHCTPYMPaHETO Ha akcuosornjata Ha NpaBHNOT
cucteM"”. Bo 0Baa HacoKa ce OYeKyBa YCTaBHUTE Cy[0BM Aa CTaHaT akTueMcTU. Cenak,
HUBHWOT NPaBOCYAEH aKTMBU3aM 3aBUCK O TOa KOJIKY Ce LUMPOKN HAANEXHOCTUTE Ha
CynoT, Janu uMaaT NpocTop Aa pearnpaaT €AUHCTBEHO BO MOUTUYKUOT NPOLEC UK
MOXe [Aa AoHecaT aMbuuMO3Ha aKTMBWUCTUUKA areHfa Mpeky pa3BuMBakbe Ha HOBU
KOHUENTW, OOKTPUHM M [a [afaT HOBO TOJSIKYBakbe Ha BOCMOCTaBEHWUTE TMpaBHM
CTaHaapau.

YctaBHMOT cya Ha MakedoHWja e Aen o4 AeMOKPATCKUOT MOSINTUYKN CUCTEM
KOj 3eMjaTta ro socrnoctaeu Bo 1991 rognHa. Cenak, HeMa MHOry Hay4yHa AMCKYCUja BO
MakefgoHvja BO Bpcka co ynorata Ha CynoT npu TpaH3uuMja Ha 3emjaTa KOH
femokpaTuja. OBOj AOKYMEHT uMa uUen Aa ro npoMeHu oBa npeky obesbenysarbe
apryMeHTW 3a AucKycuja 3a ynorata Ha CyaoT BO Kpevparbe MOSIMTUKM, HEroBuoT
noTeHUMjan Aa NpoMoBMpa AeMOKpaTuhja U Aa nspacHe Bo cuMbon Ha HOB AEMOKPaTCKU
nopeaok. 3a oBaa Len, aBTopuTe paboTea Ha CneiHUTe UCTpaXyBadku npawama: Koja e
ynoraTta v nosuumjata Ha YCTaBHMOT cya Ha PM Bo geMokpaTckute npouecn?; danu
YCTaBHMOT Cyd € aKTMBUCT BO HOBaTa AeMokpaTtuja?; danu CyaoT mMa MNO3UMTMBHO
B/IMjaHMe BO TpaH3uumjaTa KOH AeMokpaTtuja?; Kou ce rnaBHuTe akTopu Ha CyACKUOT
aKTMBM3aM BO Make[oHCKaTa TpaH3uumja?; Kou ce cTpaTermmte Ha CyACKM akTUBMU3aM
Kou ro nma npudarteHo Cygot?; OJanm CyaoT OBO3MOXYBa OMWITECTBEHM MPOMEHN UN
He?

[OKYMEHTOT e KBanuTaTMBEH MO MpUpoAa W Ce 3acHOBa BP3 MPUMapHu K
CeKyHaapHu wu3sopw. [lpuMapHuTE uK3BOpW BKJydyBaaT 15 nonycTpykTypupaHu

# |loen B. MpocmaH u Llosed TaHeHxayc, MpaHuum Ha npaBHUTE UCTpaxyBarba, Bajnn 1969, Hoyjopk, cTp. 406 uuTupaHo Bo
n3naHujata Ha Mej BonkaHcek [MpaBocyaHa nonutuka n kpeupake nonutuku Bo 3anagHa Espona, ®peHk Kac 1992

* Wspannja Ha BonkaHcek Mej lMpasocyaHa nonutuka v kpevparse nonutukn Bo 3anagHa Espona, ®perk Kac 1992

* Exepman 1992, Tajren 1997

* LWenene, 2005

* Byrapud, 2001

" Capypckm, OueHa Ha 3aKOHUTOCTa BO LieHTpanHa u uctodHa Espona
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WHTEpBjya CO MOPAHELUHW CYAUN, CeralHn CTPy4YHM paboTHMUM, NpaBHWULM, HOBUHAPW,
NPETCTaBHMLUM Ha MOAUTMYKM MapTuM 1M npodecopu no ycTtaBHO npaso. McTo Taka,
COAPXM M aHanM3a Ha CTaTUCTUYKKUTE nofdaToum 3a npeametute Ha CyaoT v aHanmsa Ha
coapxuHata Ha npeametute. CeKyHAapHWTE M3BOPM BK/ydyBaaT Hay4YHW TPyAOBM,
roavLLHN n3BewTan Ha CyaoT, Kako M aHanusu objaBeHn BO MeanmymuTe. [JOKyMEHTOT
ondaka nepuoa oa 2001 roauHa na cé Ao AeHec. OBoj nepuoa e n3bpaH Nopaam Toa LWTo
HeMa [0BOJIHO noaaToum o He3aBucHocTa Ao 2001 roanHa. Buaejkm akTUBHOCTA Ha
CynoT UCTO Taka ce aHanusmpa v npeky FroanwHuTe n3sewTtam Ha CyaoT, 3abenexyBame
[leKka n3BeluTanTe 3a akTnBHocTa Ha CyaoT o npea 2001 roavHa He ce jaBHO AOCTanHwu.
McToBpemeHo, 2001 roanHa e BaxkHa roanHa 3a MakeaoHuja, 6uaejku no MeryeTHUUYKMoT
KOHMIMKT KOj ce cnyuu Taa rogmHa, MakegoHuja ja MpOMEHM CBOjaTa ynpaByBauka
CTPYKTYpa M HAa4YMHWUTE Ha yrpaByBah-e CO Lief1 Aa OBO3MOXM MOCOOABETHO Y4YEeCTBO Ha
MaJILMHCTBaTa BO KpenpareTO NMOSIMTUKM M HOCEHETO OAJTYKM, HO, UCTO TaKa, ro 3acunu
W HUBHOTO MpPETCTaByBar-€ BO NO/IMTMKATA U BO jaBHaTa agMUHUCTpauuja. Hajronem gen
0/ OBMeE NOMUTUYKN peLleHnja ce cnpoBeaeHn cornacHo OXpuacKMOT paMKOBEH A0rOBOP
(OPL1). MNpeomeTnTEe KOM Ce aHanM3upaHu ce M3bpaHu co noMmow Ha aea MeTtoam: (1)
npeky u3bop Ha ,HajTewknoT npeamMeT"™ (koj NpeTnocTaByBa Aeka YCTaBHUTE Cy0BM
MMaaT NPUAOHECEHO MO3WTMBHO 3a MOSIMTUYKWUTE W OMWTECTBEHWUTE MPOMEHW WU 3a
CEBKyMnHaTa TpaH3MuUMja KOH AEeMOKpaTuja Mpeky CiyYauTe KoM Ce ,HajTelKu K
HajHenoBonHU"*); (2) NpeKy aHanM3a KoKy 61N BaXkeH NpeaMEToT 3a TpaH3uLmMjaTa KoH
AeMoKpaTuja (4anu reHepasHO Ce ogHeCyBa Ha [efieke Ha Bfacra, npasata Ha
eTHUYKNTE 3aefHuuUM/ManuuHcTBaTa, depepanusam/opraHusaumnja Ha Bracta WM
npallakba KoM ce ogHecyBaaT Ha noaenbaTa Ha BnacTa); (3) npeky aHanmsa KoKy 6un
nonysapeH Cy4ajoT, OAHOCHO Aanu MOTTMKHAN AMCKYCuja BO jaBHOCTa; M (4) manm
WHTEpBjyMpaHute cyaummn, npodecopn u/mnmM npaBHU €eKCnepTM ro npernosHane
npeaMeToT Kako BOAEYKM CNydaj, KOj MMa BnujaHue Bp3 OMWTeCcTBeHaTa
TpaHcdopmaumja.

2.1 YCTaBHUOT CyAl KaKO HeraTuBeH 3aKoHoAasel

Kora XaHc KenceH rm onuwa YyCTaBHUTE CYAOBM KaKO ,HeraTMBHU
3aKOHOAABUM", TOj MUC/IELe Ha HMBHATa HAANEXHOCT Aa MOHUWTYBaaT 3aKOHOAABHM
akTn”™. Bo oBaa cMWCa, TOj TBPAM AieKa ,,Aa CE MOHULITU CTaTyT, 3Hauu [1a Ce BOCMOCTaBU
onwTa HopMa, 6MaEjKM MOHULITYBaHETO Ha CTAaTYyTOT MMa UCT OMNWT KapakTep Kako u
HEroBOTO YCBOjyBahE€", 1 OTKAKO Ke 3aK/Tyum Aieka Aa Ce NMOHMLITU CTaTyT € ,MCTO Kako U
[la ce J0HeCe, HO CO HeraTMBEH 3Hak, 1 caMo Mo cebe e 3akoHoAaBHa dyHkumja®, KenceH
cMeTa aeka CyaoT Koj MMa oBnacTyBaka Aa NOHULLTYBA CTaTyTH, Kako nocneamua Ha oea
e ,0praH Ha 3aKoHojaBHaTa BracT". OTTaMy, CaMMOT YMH Ha OLEHyBarbe Ha

3aKOHMTOCTA Ha 3aKOHUTE KOj ro BpLLUK YCTaBHMOT Cy/ NPUIOHECYBa Aa CE CTaBM Kpaj Ha

* PaH Xupwn, ,MpawarbeTo Ha n36opoT Ha NMPEAMETU NPU KOMMAPaTMBHO YCTaBHO NpaBo", 53 AMEpUKaHCKM XypHan Ha
KoMnapaTueHo npaso (2005), cTp. 145-148.

* Ibid., p. 148.

* XaHc KenceH, OueHyBatbe Ha 3aKOHUTOCTa W YCTaBHOCTa Ha 3aKOHOAABCTBOTO: KoMMapaTuBHa CTyamja Ha aBCTPUCKMOT 1
aMepyvKaHCKMOT ycTaB , XXypHan Ha nonutvka 4, 6p.2, Jy)KHO 3ApyXeHue 3a NonnTuuku Haykv, 1942 crp. 183-200

*' XaHc KenceH, La garantia jurisdiccional de la Constitucion (La Justicia Constitucional), Universidad Nacional Auténoma de
México, Mekcwko, cTp. 54
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HayenoTo Ha cyBepeHnuTeT Ha CobpaHuneTo. Cenak, CtoyH CBUT TBpaM AeKa, UCTO Taka,
Kora ,CyAOT MOHMLWTYBA 3aKOH MOpagM 3akOHCKa OCHOBa, O HAMETHYBa CBOETO
COMCTBEHO TOJIKYBaH-€ Ha NpaBaTta 1 CBOUTE NOSIMTUYKM LieNN BP3 TUE Ha COBpPaHNCKOTO
MHO3MHCTBO" . OBa BaXu HE CaMO 3a MOHULITYBaHaTa Kou ce 3acHOBaaT Bp3 Nnpasarta,
TYKY M 3@ TMe KOM Ce 3aCHOBaaT BP3 HeycorfaceHocTa co YCTaBoT WM CO YCTaBHUTE

Hayerna Ha couuvjanHaTta npasaa, BlafeeHeTo Ha NPaBoTo, e4HAaKBOCTa U NpaBUYyHOCTa.
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Cnuka 5 - Cmpykmypa Ha nodHeceHume 6apara 0o YcmasHuom cyo (2002-2014) rno 6poj u 8ud Ha 00s1yKa.
U3eop: loduwHU uzsewmau Ha YcmasHuom cyd Ha PM, npezemeHu 00:
http.://www.ustavensud.mk/domino/WEBSUD.nsf

YctaBHMOT cya Ha Penybnvka MakegoHuja BO paMKuTE Ha CBojaTa
HaAIeXHOCT 3a a posteriori oLueHa Ha 3aKOHUTOCTA M YCTaBHOCTA Ha NPAaBHUTE aKTW UMa
noTeHumjan Aa urpa yniora Ha HeraTMBeH 3akoHoAaBsel. Ho, aHanu3aTta Ha UCTOpUCKUTE
noZaToLm 3a npeaMeTUTe Mo Kom 041ydyBan YCTaBHUOT CyA, nokaxkysa aeka CyaoT peTko
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Cnuka 6- Cmpykmypa Ha 001yKu (%) Ha YemasHuom cyd (2002-2014) no 6poj u 8ud Ha 0dayka. MN3eop: [00UWHU
useewmau Ha YcmasHuom cyd Ha PM, npesemeHu 00: http.//www.ustavensud.mk/domino/WEBSUD.nsf

** Anek CtoyH CsuT, 2000, Ynpasysatbe co cyamm , OkcdopT JyHusepcutu Mpec 2000
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ja kopucten oBaa MOXHOCT. MIMeHO, Kako WTo ce rnega Ha Cnvka 5,80 Hajronem gen o
npeametute, 41% oA cuTe OANYKM OA HE3aBMCHOCTA, Ha YCTaBHWMOT cyd Ha PM bune
OAJ1YKM 338 CaMOOrpaHuyyBaHe BO KOW CyOT OAyYUsT HUTY Aa UHWULUMPA rocTanka HUTY
Aa ogbvie nHMuMjaTMBa Kako ABocMucieHa M Henpudatnmea (35% op cute oanykm).
Cenak, Kako LUTO Ce rNeaa Ha CinkaTa Nnorope, OBa e onarayku TpeHa 1 Toj Tpeba aa ce
rneja napanesnHo CO HamaneHaTa aKTMBHOCT Ha cyaoT BO nocnegHute Cnuvka 5 -
CrpykTypa Ha oanyku (%) Ha YctaBHmoT cyg (2002-2014) no 6poj n Bua Ha oanyka.
M3Bop: TloguvwHW wu3BewTan Ha YcTtaBHMOT cya Ha PM, npesemeHn opa:
http://www.ustavensud.mk/domino/WEBSUD.nsf HekonKy roanMHu, Kako WTo ce rneaa
Ha Cnivka 4.
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Cnuka 7 - Cmpykmypa Ha 00ayKu (%) Ha YcmasHuom cy0 (2008-2014) no 6poj u 8ud Ha 001yKa, ocobeHo Kade ce
ocriopysasie 3aKoHU. M3eop: lo0uwWHU uzeewmau Ha YcmasHuom cyo Ha PM, npesemeHu 00:
http://www.ustavensud.mk/dom

Mokpaj oBa, 6pojknTe BO OAHOC Ha pe3ynTaTuTe Ha noctankuTe Ha CyaoT 3a
OLleHyBakbe Ha yCTaBHOCTa (Kako WTO ce rneaa Ha Cnuka 6) nokaxysaaT Aeka ynoraTa
Ha HeraTuBeH 3akoHoaasel CyAoT ja oaurpan Bo MOMasKy o4 eAHa NeTUHa oA cyyauTe,
UMajkn nNpeaBua Aeka OANYKWUTE 3a YKMHYyBakb€ akTu npeTcraByBaaT 18%. CyadoT ja
oApXKyBa CBOjaTa BO34pXKaHOCT U He nHuumpa noctanku (56%) n ognydysa aa otdpna
WHULUMjaTMBN Kako HeocHoBaHM (22%). AHanu3aTa Ha MuHaTUTE nojaTouM 3a
NocTankuTe 3a oLeHyBare Ha YCTaBHOCTa M 3aKOHMTOCTa, UCTO Taka, MoKaXkyBa Aeka BO
nepunoaot og 2008 po 2014 rogvHa YCTaBHMOT cyA 6wn HajManky akTMBEH Kako
HeraTMBeH 3aKoHozaBseLl. /IMeHo, BO OBOj nepuoa o4nykute 3a YKMHyBarbe (BUAM ) Ha
3aKOHUTE ApaMaTUyHO ce Hamanune (-69%), a HeMHNUMparETO Ha nocTanku (-17%) un
oanykuTe 3a oTdpname Ha nHnumjatmem (-11%) octaHane NPUINYHO Ha UCTO HUBO.

Cenak, Kako LUTO Ce rnefja Ha , YCTaBHMOT CyA HajaKTMBEH KaKO HeraTMBeH
3aKoHoAaBeL 6vn Bo nepuoaoT nomery 2007 1 2008 roanHa, Kora CyaoT AOHEN OATYKM
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[a YKMHE 3aKOHW WAn AeN0BM 0f 3aKoHM BO 63, oAHOCHO Bo 70 npegMeTw.

Jlnuata Kou ce NHTepBjyMpaHn MAeHTUMUKYBane efHa NpuyMHa 3a 0Ba Harao
3rofieMyBak€e Ha OANYKUTE 3@ YKUHYBaHe WM NMOHMULITYBaHEe 3aKOHWU - MPOMeHaTa Ha
Brnacta (HoBaTa BracT Aojae Ha Bnact Bo 2006 rognHa) n Kako pesynTtaT ce jaBuja
NMPOMEHN BO HAUYMHOT Ha Bnazeere. Hekon TBpaaT Aeka ,.Bo nepuoaoT nomery 2007 u
2008 roanHa CyaoT MMan TeHAEHUMja a ce cornacyBa co cobpaHuckaTa onosuumja™>u
neka Bo 2006 rognHa Bnagata HaMeCTO 3aKOHW 3amno4yHa Aa KOpUCTW MHOry Apyru
WHCTPYMEHTU 3@ fAa Kpeupa nonuTuku: wHdopmauum, cybseHUMM, paHoum u
METOZ0/10r MM KON H6ea HOBM 1 HEKOM O HUB Aypy Ce CMEeTa [ieKa He ce BO COrMacHOCT CO
NPaBHMOT cuCTeM Ha 3emjata“™. Taka, CyaoT uMan Manky npocTtop Aa ja 3awwTuTw
3aKOHWUTOCTA M yCTaBHOCTa Ha cucteMoT. Co CBOMTE OA/lYKM BO CMTOMEHATMOT Nepuoa,
Cynot Bnujaen Bp3 BnapgaTta Aa ro npoMeHu 3akOHOT 3a opraHusauuja u pabota Ha
OpraHuTe Ha Ap>XaBHaTa yrnpasa U Aa perynupa HoBM MHCTPYMEHTW 3a NOSIMTUKN KON He
Ce Mpu3HaeHn BO MPaBHMOT cucTeM (Kako Ha MpuMep, METOAONorMM 3a OueHa Ha
B/INjAHWNETO N CZINYHO).

Kora cTtaHyBa 360p 3a OLeHa Ha 3aKOHWTOCTAa M YCTaBHOCTA Ha 3aKOHWTE,
HajronemmnoT 6poj 3akoHn kKom bune oueHeTn Bo 2007 1 Bo 2008 rognHa ce Bo obnacta
Ha: opraHu3aumja n paboTa Ha opraHvTe Ha ApXXaBHaTa ynpasa, hMHaHCUM U AaHouM,
ypbaHo nnaHuparse. Cute oBue 0651acTv ce MHOry MOBP3aHW CO HOBaTa NporpaMa Ha
BnaaaTa Koja coap>XXv akTMUBHOCTUW Kako BOBeAyBarbe paMeH JaHOK, 3aMeHa Ha CeKTopu
(Ha npumMep, NPOM3BOACTBO Ha TEKCTM KOj € OpMEHTMPaH KOH M3BO30T CO CEKTOPOT
rpageXHULLTBO KOj € OPMEHTMPaH KOH JOMallHaTa ekoHOMMja nopaan (UHaHCMCKaTa
Kpu3a BO Kkoja belwe noTpebeH HOB pa3Boj Ha ypbaHuTe nogpayja) u 3an04YHyBarEe Ha
onpeaeneHy NpoekTn 3a bpeHavpare Ha HaumjaTa. AHanm3aTa Ha OANYKUTE KOW U
AoHen CyaoT BO OBOj Nepmoa NOoKaxkyBa KPYTOCT BO TO/IKYBaHETO Ha 3aKOHWUTE, Harnop Aa
ce 3alTMTaT NPaBHUTE TPaaULMN 1 hOPManM3MOT, @ HEMA OTBOPEHOCT BO OLIEHYBaH-ETO
Ha 3aKOHMTOCTa M ycTaBHocTa. CnegHMOT npeaMeT e Hajaobpa wnycrpaumja 3a oBa
BTOpOTO.

Aasokat of Ckorije ja ocnopun yCTaBHOCTa M 3aKOHWUTOCTA Ha uyfeH 29 of
MpaBUHMKOT 3a U3aBare Ha AOKYMEHT KacoBa CMeTKa 3a CTOpHa TpaHcakuuja u 3a
(YHKUMOHANHNUTE N TEXHUYKUTE KapakTepucTuku kom Tpeba aa rv umaat dumckanHute
anapaTtu U MHTErpUpaHNOT aBTOMATCKMU CUCTEM 3a yrpaByBake; 1 YneHoBuTe oa 1 1o 6
oA MNpaBUNHMKOT 3a U3aaBarbe Ha JOKYMEHT KacoBa CMeTKa 3a CTOpHa TpaHCcakumja v 3a
(YHKUMOHANHNUTE N TEXHUYKUTE KapakTepucTuku ko Tpeba aa rv umaat dumckanHute
anapaT U MHTErpupaHMoT aBTOMATCKM CUCTEM 3a ynpaByBame. MIMeHo, 6bapareTo 3a
KacoBaTa CMeTKa Aa UMa p1cKanHo n1oro Bo hopMa Ha cMMb0M0T Ha COHLIETO M MopakaTta
,KYIMYBAJTE MAKEAOHCKHM nNPOM3BOAN", ,3A HALLE AOBPO®, ,MPOMU3BEAEHO BO
MAKELOHWMIA" 3aegHo co 6aparbeTo fa Cce npuKaxe MPOMETOT 04 MaKeAOHCKM
Npou3BOAN W NTOrOTO ,KynyBajTe MakeAOHCKMN Npom3Boan” € 0CnopeHo co objacHyBarbe
AeKa 'M KpWwK HayvenaTta Ha €4HaKBOCT U cno6oqa Ha Ma3aporT. Cy,CI,OT ' YKWUHan
ocrnopeHuTe uneHosu co Oanykara Y.6p.134/2008 TBpaejku AeKa OBa e Ap)XaBHa MepKa
KOja ro MOTTMKHYBA KyMyBaHEeTO AOMALUHM NPOM3BOAM, a ro obecxpabpyBa KynyBareTo
CTpaHckM npoussoan. ,OBaa CTUMynaTMBHA Mepka Koja ja BoBedyBa ApXaBaTa ro
noepeayBa Ha4venoTo Ha cnoboga Ha NasapoT U ... CNPOTMBHO Ha uneH 55 og YcTaBoT, He
0b6e36enyBa egHakBa No3numja Ha cybjekTnTe Ha Na3apoT.... 6e3 ornea Ha NOTEKIOTO Ha

* WnTepsjy co Kapakamuwesa, jaHyapu 2016 roguHa
* UHTepsjy co CtameH ®dununos, okTomspyn 2015 roamHa
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nobpata kou ce nywTaat Bo npomer" . CraBoT Ha CyaoT e feka [paBUIHUKOT
NpoOMOBMPa MNPUBUIETMPAHOCT HA MAKELOHCKUTE MPOM3BOAM HA LUTETa Ha ApyruTe
Npoun3BOAM Ha NasapoT, WTo obecxpabpysBa NPOMET Ha CTPaHCKM NPOU3BOAM, ,,CO LUTO Ce
noBpeayBa HayenoTo Ha eAHAaKBOCT Ha CcybjekTuTe Ha Ma3apoT, WTO e CNPOTUBHO Ha
eflHa o1 OCHOBHUTE BPeAHOCTM Ha YCTaBHUOT NOPEeAOK KOj e npefBUAeH BO YreH 8, cTaB
1, anuHeja 7°*. Oanykara Ha CyaoT 6ellie Bo COrnacHOCT CO CTaBOBUTE Ha cobpaHucKaTa
onosvumja koja ja obBMHM Bnagata geka co3gaBa (MHAHCMCKO OMTOBapyBa-€ Ha
TProBCKMUTE KOMMaHWM CO YKMHATUOT NPaBWUIHUK 6Guaejkn dmckanHmTe Kacv Tpebalue aa
Cce MpoMeHaT CO uen Aa ro MCnonHysaaT OapareTo 3a u3gaBare ,NaTpUoTCKU®
urckanHm cmeTku. Mo JoHeCyBarETO Ha oaslykaTa Ha YcTtaBHuoT cya, CACM, naptujaTta
BO OMo3svumja, Aypy MHUUMpaLle M MocTanka 3a WHTeprenauvja Ha MUHWUCTEPOT 3a
(uHaHcMmn CnaBecky nopaau Toa WTO ro AOHEN HeYCTaBHUOT MpaBuiHUK. MUHUCTEPOT
TBpAeLle Aeka dhvHanHaTa oa/yKa 3a Hocerbe Ha MNpaBunHuKoT ja goHeno CobpaHuneTo u
ottamy Cobpanneto Tpeba aa ce cMeTa 3a 0AroBOPHO 3a YCBOjyBahse Ha [paBUSHMKOT.
Mako oanykaTta Ha YCTaBHUOT ¢y 6elle n3BpLUHa, Cenak Taa HeMalle ronemo BavjaHue
Bp3 nonutukute. Kora kpmu3ata Bo EBpona ce npoanabouv v npowwmpu, MHOMY Apyru
3eMju ycBOMja CAMYHM MepKM 3a MpoMOBMparbe Ha npofaxkbaTa Ha AoMalHuTe
npou3BOAM M CO TOa ja noaapxaa fiokanHaTa ekoHoMmuja, Ha np. Wpcka, Byrapuja,
CnoBseHnuja, XpsaTcka utH. Co Toa, ono3uuMjata Ha TakaHapeyeHwuTe ,MaTpUOTCKK
durckanHm cMeTkn" ce HaManm u ce co3gage cpeavHa 3a NOBTOPHO BOBEAYBaH-€ Ha Taa
Mepka Bo 2014 rogunHa.

EfeH o4 HajkOHTpOBeEp3HUTE NpeaMeTH BO MCTOpUjaTa Ha He3aBMCHOCTa Ha
3eMjaTa, U Co Toa M o paboTaTa Ha YCTaBHMOT Cyf, € oueHaTa Ha 3aKOHWTOCTa Ha
3aKOHOT 3a onpefenyBake Ha YC/I0B 3a OrpaHu4YyBarb€ 3a Bpllehe jaBHa dyHKUM]a,
npucTan Ha AOKyMeHTM u objaByBame Ha copaboTka CO OpraHuTe Ha ApXXaBHaTa
6e36eaHOCT (NoHaTaMy 3akoH 3a nyctpauuja). JoHeceH Bo 2008 roamHa, 3akoHOT ce
OyYyeKyBalle a OBO3MOXM 3aBpLUyBarbe Ha TpaH3uuunjaTa Ha 3eMjaTa KOH AeMoKpaTuija,
nako BeHeumnjaHCKkaTa KOMUCKH]a CMETaLLE AeKa AOHECYBAHETO HA TAaKOB 3aKOH A0S0 Mo
3arnoYHyBabETO HA AEMOKpaTM3aLMjaTa Moxe Aa buae pusnuHo.” ToKMy nopaau Toa,
6eLwe NoTpebHO KOHCEH3YanHO AOHECYBaHe HA 3aKOHOT CO COrTacHOCT OA NOMUTUYKUTE
napTvn 1 04 ABaTa Kpaja Ha NOMIMTUYKMOT CNeKTap CO Lies NPOoLecoT Ha lycTpauuja Aa He

W 38

CE TOJIKYBa KaKo ,,Ha4¥H 3a CrnpaByBaH€ CO NOJINTUYHKUTE NMPOTUBHULIN .
3aKoOHOT 3a nycrpauuja

3aKOHOT e OcropeH npea YCTaBHUOT cy4 o4 Tpu nuua u oa ®oHpauujata
OTBOPEHO onNwTecTBo BO MakeaoHuja. Bo oBoj npeamet, Cygot ro nosuka CobpaHmeTo
Ha Penybnuka MakenoHuja aa 4ocTaBy 06pasfioXXeHNe 3a TPU acnekTy Ha 3aKoHOT: a)
BPEMEHCKMOT acneKT Mpu npuMeHa Ha 3akoHOT; 6) NIMYHMOT acnekT npu NpuUMeHa Ha

* Opnyka 6p. ¥Y.6p.134/2008

* Ibid

¥ BeHeumjaHcka komucuja, M3BewTaj Amicus Curiae 3a 3aKoH 3a OnpeaesyBate Ha YC/IoB 3@ OrpaHuYyBarbe 3a BpLUeHe Ha
jaBHa dyHKUMja, NpucTan Ha AOKYMEHTU U 06jaByBatbe Ha copaboTka CO opraHuTe Ha Ap)aBHaTa 6e36egHoCT (3akoHOT
3a nyctpauuja) Ha MNMopaHewwHa JyrocnoseHcka Penybnvka MakenoHnwuja, aoHeceH oa BeHeumnjaHckata Komucuja Ha
93. nneHapHa cecvija (BeHeumja 14 n 15 pekemspu, 2012 roamHa), AOCTanHO Ha:

http://www.venice.coe.int/Newsletter/NEWSLETTER_2013_01/3_MAC_EN.html (nocneaeH nat npuctaneHo Ha 10/05/2015)

* Hatanuja Jletkw, ,Mocneamumte oa nycrpaumjaTa Bp3 aemMokpaTusaumjata: WckyctBoTo Ha McTouHa u LienTpanta
EBpona", MuHaTo u cerawHocT: MocneauumTe Bp3 AemMokpaTusaumjata, ConyH: LieHTap 3a AemMokpaTuja U noMupyBake
B0 JyrouncrouHa Espona, 2004, cTp. 5
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3aKoHOT U B) 06jaByBar-E€TO Ha MMMHbATa Ha fiMLaTa Kou ce cMeTa Aeka copaboTyBare co
ToTanuTapHUoT pexuM. Mokpaj oBa, CyaoT nobapa oa BeHeuunjaHckaTa koMUCKHja Aa
hafe Mucnere 3a 3aKOHOT. Bp3 OCHOBa Ha OBME [JOKYMEHTU, YCTaBHUOT Cy/ Mo OLIEHU
3aKOHOT M o/ydyBalle Bo ABe MHCTaHuM, Bo 2010 roanHa n Bo 2012 roamHa, 1 oaayyum
AaykunHe 4 uneHa (8o 2010) n 11 uneHa og 3akoHoT (Bo 2012 roanHa).

3a npBoTO npaware, CyaoT oanyyn Aeka BpeMeHcKaTa paMKa BO Koja ce
cripoBefyBa 3akOHOT, OAHOCHO 3a nepuodoT no 1991 roamMHa He e BO COrnacHoCT CO
YcTtaBoT.” IMeHo, apryMeHTOT KOj YCTaBHMOT Cyfl ro Mocoyun € AeKa nepuomoT Koj ro
ondaka 3akoHOT 3a JNlycTpauuja, OAHOCHO nepuodoT no 1991 roaMHa M Herupa
BPeAHOCTUTE U MHCTUTYLIMMUTE BOCNOCTaBeHn Co YcTaBoT BO 1991 roamHa, WTO BOAM A0
noBpeaa Ha Ha4yenoTo Ha Baeere Ha NPaBOTO Kako OCHOBHA BPeAHOCT Ha YCTaBoT Ha
Penybnuka MakepgoHuja M Ha AEMOKPATCKMOT CUCTEM uM3rpageH Bp3 nogenbata Ha
BflacTa M rapaHUMMTE M MEXaHM3MUTE 3a 3alITMTA Ha YOBEKOBUTE npasa u cnoboam®.
OBaa oanyka Ha CyaoT € NPWIMYHO jacHa M ja OTCMKyBa ynoraTa Ha CydoT Kako
¢dopmaneH 6paHuten Ha YctaBoT. CobpaHumeTo, on Apyra CTpaHa, BO CBOETO
onpaeayBarbe Ha 3aKOHOT TBPAELLE ieKa 3aKOHUTE KOW o NOCTaByBaaT AEMOKPATCKMOT
cucteM n ocobeHo obe3benyBaaT MEXaHU3MM M rapaHUMM 3a 3allTWTa Ha YOBEKOBUTE
npasa v cnoboamn (Kako LITO e 3aKOHOT 3a CyJOBUTE W ApYru) Ce YCBOEHU MO YCTaBoT U
[eka nopaaum Toa Tpeba aa ce NpoAos/ kK BpeMeHCKaTa NpuMMeHa Ha 3akoHoT. OBa He UM
OBO3MOXW Ha cyauuTe o YC noTteMenHo Aa ro yTBpaaT BPEMETO Kora 3emjata v
NCMOSTHUIA KPpUTEPUYMUTE 3@ rpaferbe Ha AEMOKPATCKO OMWTEeCTBO, Aann BO BPEMETO
Kora bun goHeceH YCTaBoT WK, NaK, BO BpEMETO Kora buia BOCNOCTaBeHa reHepasiHaTa
NOSIMTUYKA M 3aKOHCKa MHCTUTYLMOHAMHA paMKa.

Bo gononHuTenHa npecyaa 3a UCTUOT 3akoH M Bo 2010 1 Bo 2012 roamHa
CynoT TBpAM Aeka ,,3aKOHOT 3a JlyCTpaLuja rv CTaBa rparaHuTe Kou ce ondaTeHu co 0BOj
npouec Bo HeeaHakea nosvumja“”. Taka, Bo 2010 roanHa YCTaBHMOT cyd ja yKuHan
ofipeabaTa co Koja ce perynupa nycrpauujaTta Aa rv ondaka oH1e Kou BpLiene GyHKLMK
BO MO/IMTUYKM MapTUKM, KOW Ce YNIEeHOBM Ha 3apyXeHuja, ¢hoHZaUMM, PennurnosHu
3aeHULM 1 penurio3Hm rpynn™, noaeka Bo oanykata og 2012 roamHa YCTaBHUOT cy r
n33emMan u HoBUHapuTe, aABOKaTUTE, HOTApUTE U MeanjaTopuTe 04 HAANEXHOCTa Ha
3aKkoHoT 3a nyctpaumja®”. OBaa oasiyka CyaoT ja 3aCHOBaN BP3 MUCTIEHETO KOE o Jana
BeHeunjaHckaTa KOMUCKja BO KOE Ce BeNW [ieKa ,MpUMeHaTa Ha MepKkuTe 3a fycTpauuja
Ha no3uumMuK BO NpUBATHU UKW NOMYNPUBATHM OpraHu3aumyM oOan Noganeky o4 uenta Ha
NnycTpauumjaTta, Koja e Aa ce crnpeyart vua Aa BplaT BAaavHu yHKLUKM ako HE MOXe Aa
M Ce BEpyBa AieKa Ke v BpLUAT COr/lacHO AEMOKpaTCKuUTe Havena™.

Ha kpajoT Bo Bpcka co objaByBaH-€TO Ha MMMHbATa Ha inLaTa 3a Kou ce CMeTa
feka copaboTyBane co ToTanuTapHUOT pexuM, CyaoTt o6jaByBareTO ro TONKyBaLUe KaKo
efeH B1A caHKumja 3a noeamHumTe Bo popMa Ha jaBHO MOHMXKYBaHE KOe MOXe Aa uMa
BNNjaHme Bp3 Apyru cdepun o4 HUBHUOT jaBeH XuBoT. Mopaam Toa, CyaoT He cMeTalle
[leka oBaa oapenda e NponopLMOHAHO peLLeHne Koe NpUAOHECYBa 3a MOCTUMHYBaHe Ha

*Y.6p.42/2008 u ¥.6p. 77/2008

* Ibid

* TpajaHoBcky Xapko, MakefoHckaTa iyctpaumja (1999 — 2012) HactaHu, U3jaBu, HAaclIoBM, NMPUMEHA Ha JTyCTpaLMCKUTE
nponucy, ®oHaaumja OTBOpeHo onwTecTso — MakeaoHuja, 2012, ctp. 180

Y. 6p. 77/2008

“Y.6p. 52/2011 Y. 6p. 76/2011

* BeHeumjaHcka Komucuja, M3selwwTaj Amicus Curiae 3a 3aKoH 3a OnpefieslyBakbe Ha YC/I0B 3@ OrpaHuYyBarbe 3a Bpluetbe
Ha jaBHa yHKUMja, NpyUcTan Ha AOKYMeHTU 1 objaByBarbe Ha copaboTka CO opraHuTe Ha ApxaBHaTa 6e36egHocT
(3akoHoT 3a nycTpaumja) Ha MopaHeluHa JyrocnoseHcka Penybnnka MakenoHwja, aoHeceH oa BeHeumjaHckaTa Komucuja
Ha 93. nneHapHa cecvja (BeHeumja 14 n 15 pekemspu, 2012 roavHa), AOCTaNHO Ha:

http://www.venice.coe.int/Newsletter/NEWSLETTER_2013_01/3_MAC_EN.html (nocneaeH nat npucraneHo Ha 10/05/2015)
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uenTta Ha 3akOHOT, KOja BCYLWHOCT e Aa Ce Crpeyu TakBuTe Nvua Aa BpLliaTt jaBHa
dyHKUMja®. VIHTEpecHO e WTo YCTaBHMOT Cy/l BO OBaa OAJlyKa pelunn Aa ja npeseme
ynorata Ha 6paHuTen u NpoMoTOp Ha YoBekoBuTe nNpasa. CyA0T TBPAM AeKa YOBEKOBOTO
NpaBo Ha HM3MYKO 1 MOPaHO AOCTOMHCTBO (YCTaB Ha Penybnuka MakeaoHuja, uneH 11)
€ HeOoTMOBMK/MBO; @ MOYMTTa U 3aliTUTaTa Ha MPMBATHOCTA Ha HErOBWMOT/HEj3MHUOT
IMYEH W CeMeeH XMWMBOT W HEroBOTO/HEj3MHOTO [AOCTOMHCTBO W penyTauunja ce
rapaHTMpaaTt co uneH 25 oa Ycraeot. Kako wto notepan Cydot, ,BO AEMOKPATCKO
ONwITEeCTBO CO jacHa nogenba Ha BnacTa, CyAoBUTE Ce eAMHCTBEHaTa MHCTaHUa Koja
MOXe [a AoHece puHanHa 1 M3BpLUHA OAJlyKa BO MMETO Ha jaBHOCTA (3a OHME 3a Kou e
JOKakaHO Aeka copaboTyBane CO TOTanMTapHMOT peXxuM), Taka LWTO oanykaTta ganv
HeKoj copaboTyBasn CO TOTaIMTAapPHUOT PEXMM He MOXe Ja ja AoHece Komucujata 3a
Bepudmrkaumja Ha hakTuTe, KOja He € CyACKM OpraH CO HaANEXHOCTU Aa HOCK U3BPLLHU
OANYKN N/1NKn fa n3peKyBa CaHKLmun®,

OTtTamy, BaXxkHO € Aa ce 3abenexu aeka ABeTe NOocnefoBaTeNHM OAYKM Ha
YcraBHuoT cya (Bo 2010 1 Bo 2012 rognHa) 6ea goHeceHM CNpOTMBHO Ha CTaBOT Ha
cobpaHNCKOTO MHO3MHCTBO U Ha Bnapata Bo Toa BpeMme. CyaoT o6e3beam 3awwTvTa Ha
YCTaBOT M YCTaBHO 3allTUTEHUTe YoBekoBMTe npasa. Cenak, HeroBuTe Oasyku, UCTO
Taka, ro 3anpea NpoLecoT Ha NycTpaLmnja 1 co Toa eaHa BaxkHa da3a BO TpaH3MumnjaTa Ha
MaKeJOHCKOTO OMWTECTBO KOH AeMokpaTuja bele onnoxeHa 6uaejkn ykuHaTuTe
UsIeHOBW Ha 3aKOHOT ja cnpevuja HeroBaTa UMMIeMeHTaumja.

Bnagejaykata naptuja Bo Toa BpeMe, BMPO AMNMHE, ja oueHn oanykaTa Ha
CyZ4oT KaKo MAEO0sIoLLKa M MOUTUYKA™ M HAackopo 06e36eay NOMUTUYKM OArOBOp Ha 0Baa
o4/lyKa CO TOa LITO 3anoyHa nocTanka 3a MoAroToBKa Ha HOB 3aKOH 3a NycTpauwmia,
noHeceH og CobpaHueTo Ha Penybnvka MakegoHuja BO cpeavHaTta Ha 2012 roguHa.
BTOp1OT 3aKkoH 3a nycTpaumja rv urHopmpa nNpeTxoaHuUTe OAyKM Ha YCTaBHUOT Cy Ha
Peny6nuka MakeaoHuja. HoBMOT 3aKOH OBO3MOXYBa NycTpalujaTta Aa ce NpuMeHyBa ceé
80 2006 roamHa, rognHaTa Kora e JOHeceH 3aKOHOT 3a NpucTan 40 jaBHW MH(OopMaumm, 1
ondaka 143 paboTHM MecTa Ko Tpeba Aa v aHanusupa KomucujaTa 3a Bepudrkaumja
Ha baKkTuTe, ¥ TOa He aBTOMATCKM, TYKY CaMo Kora (hU3nYKo NnLe Ke 4oCcTaBm 6apatbe 40
Komucujata 3a nycrpaumja. GaktoT wro Bnagata npeanoxu, a CobpaHMeTo NOBTOPHO
[JOHece 3aKOoH 3a JTyCcTpaumja Koj ce COCTOM 04, YIEHOBU KOU NPETX0AHO bune yknuHaTtn oa
YCTaBHUOT CyA € OLEHET Kako MPUINYHO 3arpuxysaukn”. Hekou ekcneptu uspasumja
CTaB Aeka 3aKoHOT 3a nyctpaumnja oa 2012 roavMHa ocTaBa BrnevyaToOK [eka Lenoto
MaKE[IOHCKO OMLUTECTBO MOPA Aa Ce NIyCTpUpa™®, WTOo € CrpOTUBHO Ha MperopakuTe u
Pesonyuujata Ha CoBeToT Ha EBpona®. Mo Toa, 3akoHoT belle AeTyMHO OCNOPEH oA ABe
mua 1 o4 XencuHLLIKMOT KOMUTET 3a YOBEKOBM Mpasa, AO4eKa Apyra MHuuMjaTvea
[OCTaBeHa of Tpojua npaBHMUM ja OCNoOpW YCTaBHOCTA Ha LenMoT 3akoH. Cenak, BO
anpwn 2014 roavHa™ CyaoT oanyyv Aa rv oThpin cuTe MHULMjaTUBM NPOTUB 3aKOHOT ",

* Opnyka 3a 3akoHOT 3a fiycTpauuja, Y.6p. 42/2008, cTp.9,cTp.2

“ MNpeMurepoT MpyeBcku: YCTABHUOT CyA M WTUTK copaboTHMumMTe/kogowumTe no 1991 roanHa , 06jaBeHo BO AHEBHMOT
BECHWK Beuep Ha 29 mapT 2010 roamHa, AoctanHo Ha http://vecer.mk/makedonija/ustavniot-sud-gi-shtiti-kodoshite-po-1991
(nocnepeH nat npuctaneHo Ha 10/07/2015)

¥ TpajaHoBcky Xapko, MakemoHckaTa nyctpaumja (1999 — 2012) HactaHu, u3jaBu, Hac/IoBM, MPUMEHA Ha NIyCTpaLnCKuTe
nponucu, ®oHaaumja oTBOpeHo onwwTecTBo — MakeaoHuja, 2012, ctp. 180

* Mapko Kptonuua, MpouecoT Ha nyctpauwja Bo Peny6ivka Makegormja: CooHyBakbe CO MUHATOTO UM COOUYBakbe CO
NnoNUTUYKMTE NPOTUBHULMK, MpaseH npernea Bon. 4:2

* Coset Ha EBpona, Pezonyumja 1096 (1996), Mepky 3a YHULITYBarb€ Ha HACNIEACTBOTO HA MOPAHELIHUTE KOMYHUCTUAYKM
TOTanMTapHN CUcTeMmn

* Opnyka 3a 3aKoHOT 3a nycTpauuja Y.6p. 111/2012

*" OcropeHu ce BKynHO 14 oapenbu, raBHO BO OAHOC Ha BPEMEHCKMOT NEpUOA KOj ro MOKPMBA 3aKOHOT, Kako M NinctaTa
Ha npodecnn Kou NoanexaT Ha NPOBEPKK, Kako LUTO Belue cnyyaj u Co NPETXOAHNOT 3aKOH.
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YCTaBHWUOT CyA YyTBPAM AeKa HOBMOT 3aKOH 3a JTyCTpaLmja yCTaBHO € onpasAaH 1 o4s1yyn
[leKa 3aKOHOAABHUTE WMHCTUTYUMM COrnacHo YCTaBOT MMaaT MpasBo Aa AeduHupaat
BPEMEHCKM OMCEr 3a CrnpoBefyBake Ha 3akoHOT. OTCTanyBajku 0f COMCTBEHUTE
aprymeHTu og 2010 roamHa, CyaoT noTBpAn AeKa BpeMeHCKMOoT oncer (ao 2006 rognHa)
€ COrfacHo CO [Ba BaXHW MOMUTMYKM akTu: Pesonyuujata 1096 og 1996 wu
Pesonyuujata 1481 on 2006™ roamHa Ha MapnameHTapHOTO cobpaHue Ha CoOBETOT Ha
EBpona. MctoBpeMeHo, YCTaBHUOT cyA 06jacHM aeka 3aKOHOT He € AUCKPUMUHATOPCKN
KOH rparaHuTe Kou Ke 6uaaT npeaMeT Ha nocTankaTta 3a NycTpauuja, TyKy Aeka
NycTpauumjata e npouec KOj My CIyXW Ha MHTEPECOT Ha nowuvpokaTa jaBHOCT Mpeky
06e36eayBarbe AEMOKpaTHja U AEMOKPATCKU BpeaHOCTU. MIMajku npeasua Aeka oBaa
oanyka 6elue goHeceHa ABe roanHW NoAoLHA 04 NPEeTX0AHaTa M Aeka cocTtaBoT Ha CyaoT
€ pasnuyeH, MoXe Aa ce TBpAM Aeka (hakTopoT BpeMe BAMjaen Bp3 Toa kako CyaoT ru
TONKyBa YCTaBOT M 3akoHOT. [pyr (akTop KOj BAnjaen Bp3 oajlykaTa € CeKako
yoBeuknoT akTop. lNpomMeHaTa Ha CTaBOT Ha HOBMTE Cyauu Ce TONKyBale of
MHOFYMMHA Kako MOJIMTUYKM MpuUCTpaceH 4YvH. Ha npumep, LiBeTaHka MBaHoBa ro
UCTaKHyBalLIe 0BOj Clyuaj Kako ,Hajaobap npumep 3a Toa aeka CyaoT He e HesaBuceH"™,
CnyyajoT Koj ro npeTcTaBuBMe norope cneumduyHo NoKaxkysa Kako oanykute Ha CygoT
MOXe [la ce MpoMeHaT CO BpeMe M Kako MOMUTMKaTa ro nNpeTBopa YCTaBHWUOT CyZ BO
NoNMUTUYKK Cy6jekT. Miako NpBOTO OLEeHYBaHe Ha YCTAaBHOCTA M 3aKOHMTOCTA Ha 3aKOHOT
3a Nnyctpaumja bewe 3Ha4vajHO, m3rneda geka cnopes 36oposute Ha TywHeT ,6uno

6ecMmncneHo"”, buaejku Toa He BNMjaeno Bp3 NONUTUYKATA NPaKTVKa Koja crieaena.

2.2 YCTaBHMOT CyAa Kako Aen oA CyACTBOTO

Mako YctaBHMOT cya He e fien | 5,

04 CYACKMOT CWUCTEM, WHTepBjyaTa 25
HarnpaBeHM CO Len Aa ce NoaroTsM ogaa | 25 23 22
aHanu3a nokKaXkaa Aeka cuTe Cyaum,
akagemuum, npaBHUUWM, HOBUHapu W
nonmMTUYapu YCTaBHUOT CyA ro rnegaaT | is
KaKo Aien oA CyACcTBOTO M BO Taa cMUCHa
ro npeno3HaBaaTt Cy0T Kako npaeHa, a | 10
He nonuTuyka wuHCTUTYumja. Cenak,
HaZexXHOCTa Aa o4/1yvyBa 3a Nnonsaku
04 rparaHu e MPUINYHO PECTPUKTUBHA | o - ; ; ;
KOora CTaHyBa 360p 3a 3allTuTaTta Ha 2007 2008 2009 2010 2011 2012 2013 2014
4yoBEKOBUTe npaBa u cnoboawu
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12 13

(orpaHquHa Ha 3alTuTa camo Ha Tpw Cnuka 8 - bpoj Ha 6aparba 0o YcmasHuom cyo 3a 3awmuma
Ha ocHo8HUMe npasa u c10600u. N3eop: fOAUWHU U3sewmau

MoSMTUYKK npaBa cornacHo Yned 110, ., vemasnuom cyd Ha PM, npesemenu 00:
Touyka 3 oa1 YCTaBoT). Taka orpaHUYeHa,  http://www.ustavensud.mk/dom

* 3a MEpKUTE 3a YHULITYBarbe Ha HaCieACTBOTO Ha MOPaHELLHUTE KOMYHUCTUYKM TOTanUTapH1 CUCTEMU

* 3a notpebaTa of MelyHapoaHa OCyAa Ha KpUBMUYHMTE Aa Ha TOTAMTAPHUTE KOMYHUCTUUYKM PEXUMM

** MHTepBjy co r-fa LipeTaHka ViBaHOBa, NpaBHYK, NMopaHelleH napaamMeHTapey o CACM, 1 ceralueH unieH Ha M3BpHmnoT
onbop Ha CAACM. WHTepsjyTo e oapxaHo Ha 25/01/2016 Bo Ckonje, MakefoHuWja

** Mapk TywHer, ,,CyACTBOTO U UHCTUTYLIMUTE 3@ OLIEHYBaH-E Ha YCTABHOCTA M 3aKOHWUTOCTA", AMEPUKAHCKM YHUBEP3UTETCKM
XKYpHas Ha MeryHapoAHOTO MpaBo M nonutuku (1993) 501 Ha 504

21



oapeabaTa ro CTecHyBa OMNCeroT Ha aKTUBHOCT Ha YCTaBHMOT CyA BO OAHOC Ha 3aliTuTaTta
n 06e36eayBare echmKacHO NOUNTYBakbe Ha cnoboauTe 1 NpaeaTa.

TakBaTa orpaHuMyeHa HaA/IeXHOCT Ha YCTaBHUOT cya Ha PM pgosepysa o
MHOry Man 6poj 6aparba Kom ce gocTtaByBaaT Ao CydoT v peTka ynotpeba Ha 0BOj
NHCTpyMeHT. Oa 1992 no 2000 roanHa YcTaBHUOT cya Aobun v oanyyysan 3a 73 6apamsa,
o4 kou 55 6une oTdpneHn of pasnuuHun NpuurMHKU. Hajronem aen og H1B bune oTdpreHn
6uaejkn YCTaBHUOT cya He 6Un HaZ/exeH 3a 3alThTa Ha KOHKPETHOTO MpPaBo; MoToa
6raejkn He ce nounTyBana 06jeKTMBHATa M CybjeKTMBHATa 3aCTapeHOCT Ha AenoTo;
6uaejkn YcTaBHUOT cya He 6Un HaaneXxeH fa oAslydyBa 3a NoBpeAa Ha nmpaeaTta Co
[EjCTBa M aKTUBHOCTY KOM He Ce NOeAMHEYHW M3BPLUHW MW BalIMAHW Aena; unn buaejku
YCTaBHUOT cy/ BEKe o1yumns 3a UCTOTO 6aparbe NpeTxoaHo. Taka, caMo Bo 16 npeaMeTy
YCTaBHMOT CyZ OZTyUIUS MEPUTOPHO™ 1 cuTe 6apatba 6ue HeocHoBaHW. Cenak, oa 2007
roavMHa oBaa HaaneXxHocT Ha CyfoT cTaHyBa ce mornonynapHa. MMeHo, nepvoaoT oA
2007 ce kapakTepucTtuka co ronem 6poj npeametn (25 Bo 2012 roguHa) n mMan 6poj
npeameTn (12 8o 2007 rogumHa). (Buam ).

CynoT MepuTOpHO oanyyun Bo Ase npurogu: Bo 2010 rogmHa kora ogayymn
[eKa nonMTuyYKkMTe npasa Ha LlaBua PywaHu ce noBpeaeHu npu nokanHute nsbopm Bo
2009 roavHa U ja yKMHa oflyKaTta Ha OMLITUHCKaTa U360pHa KoMucuja oa 3ajac’’; u BO
2012 roamnHa Kora ja oabw »xanbata Ha JaHn Makpagynu, yneH Ha CobpanuneTo og CACM,
Kako HeocHoBaHa™. Bo eaeH npeTxoaeH npeaMer, r. Llasua Pywann nobapan og Cyaot
[a ro 3alTUTM HEFOBOTO NPABO Ha MOMTUYKO 34PYXKYBarbe M aKTUBHOCT COr/IacHO YieH
110, anuHeja 3 oa YcTaBoT Ha Penybnuka MakegoHnuja. Toj npea Cyaot TBpAen Aeka
HEroBoTO MOSIMTUYKO MPaBOo € NoBpPeAeHO NopaaM 3acTapeHaTa KpMBMYHA eBuaeHuMja
nopaam Koja Toj He obun yBepeHve aeka BO Toa BpeMe NPOTUB HEro HemMa KpuBUYHa
npecyga. Kako pesynTaT Ha 0Ba, TOj He MOXen Aa ce KaHAMAMPA 3a rpagoHayanHmK Ha
onwTuHa 3ajac Ha nokanHute n3bopu Bo 2009 roamHa. MpuunHaTta 3a oasiykata Ha
CynoT e uckaxaHa 3a BpeMe Ha jaBHaTa pacnpaBa BO Koja Ha Cygor My 6une
npeTcTaBeHn pokasute o 6apaTenoT, AOKyMeHTauujata o4 YnpaBHMOT Cyd, 04
AnenaumoHNOT Cya 1 o4 ONLTUHCKaTa n36opHa KoMUCHK]a Ha onwwT1Ha 3ajac. Bp3 ocHoBa
Ha npeTcraBeHuTe Aokasun, CyaoT oanyyuwmn f[eka HaBUCTMHa HEroBOTO MpaBO Ha
NONUTUYKO 3APYXKYBakbe U aKTMBHOCT € NMoBpeaeHo. 3eMajky npeaBua Aeka Ap)XaBaTa
npeKky CBOMTE OpraHu A03BONWUA KpUBMYHATA eBUAEHUM]ja Aa He Bune axypupaHa, Taa
npuaoHena 3a npekpLlyBare Ha u3bopHuTe npasa. Cnopes YCTaBHUOT cya, M3bopHaTta
KOMMCKja 1 YNpaBHMOT cya bune 0aroBopHY 3a Aa ro To/IKyBaaT M MpMMeHaT 3aKOHOT BO
Mosi3a Ha rparaH1HOT, a HE NPOTMB Hero. Tue Tpebasno aa rv yTepaaT GakTuTe BO pOK 0
35 AeHa oa A0CTaBYBaHETO Ha KaHAMAaTypaTa na cé Ao nokanHuTe usbopu, 0cobeHo
61aejkn UM 6une AoCTaBeHM AOKasW AeKa KpUBMYHATA Npecyaa npoTus Pywann 6una
oanoXkeHa. 3a Xan, oaslykaTta Ha YCTaBHMOT cya 6una goHeceHa Bo 2010 roavHa, Taka
WITO He MOXesa Aa UMa BnujaHve Bp3 NokanHuTe usbopu, buaejkv Toa e peuncy egHa
roviHa no HUBHOTO OAP>KYBaH-E.

Bo Hajronem gen op cnyyaute, CydoT HOCM oanyka 3a OTdpnawe Bp3
pa3fIMyHM OCHOBM, Kako LWTO ce: (i) HeMare HaANeXHOCT Aa OA/lydyBa 3a 3aliTUTa Ha
npaeaTa Kou He ce npeaBuaeHu Bo YcTaBoT; (ii) HeMare HaanexXHOCT Aa oany4yBa 3a
noBpefa CO aKT KOj He e MpaBocuaeH u m3BpLueH; u (iii) HeMarbe HaaneXxHocT Aa

* TpeHecka PeHarta, YCTaBHUOT cya Ha Peny6nvka MakegoHuja: Mpeanosm 3a 3akoHoAaBHa U aAMUMHUCTPaTUBHA pedopMa,
LleHTap 3a nonutuykmn ctyamu, byammnewta 2004

* Oanyka Y.6p. 84/2009

** Opnyka Y.6p. 155/2011
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o4J1yyyBa 3a npasaTa U MUHTEPECUTE Ha CTPaHaTa BO KOHKPETHUOT npeameT. [Topaam Toa,
MOXe Aa ce Kaxke Aeka CyaoT e NpunnyHO BO3ApXKaH Kora CTaHyBa 360p 3a 3awwTuTa Ha
yoBekoBuTe npasa. Cenak, HeKon oA nuuaTa Kou 6ea nHTepsjynpaHun 3abenexaa aeka
KpeaTMBHOCTa 1 NOLUMPOKMTE NpaBHM TONKyBakba BO 06/1acTa Ha 3alTuTa Ha npasaTa u
cnoboauTe ce orpaHUMYeHn nopaav oanykaTta Ha CyAoT Aa ro yKMHe uneH 4, ctaB 2 KOj
rnacw: ,3emMajkv ro npeaBua HauyenoTo Ha NpaBaa U NPaBUYHOCT" BO 3aKOHOT 3a CyZ10BM
Bo 1996 roauHa®. WMeHo, cnopes AnacueB, OBa npeau3BuKa (OPManMCTUHKO
TOJSIKYBarbe Ha 3aKOHUTOCTa Ha akTUTe HaMeCTo Aia Ce A03BOM noceondaTeH npucTan Bo
TONKYBatb€TO Ha YOBEKOBUTE npasBa M cnoboan, a ocobeHO Mpu OLeHyBare Ha
CUTyaLmmTe BO KoM THe ce npekpuuieHu. Oa apyra cTpaHa, MUneHKOBYK CMeTa Aeka 0Baa
O[INyKa € NMUOHEepPCKa U PeBOJTYLIMOHEPHa buaejku ja 3ajakHyBa ynorata Ha CyaoT Aa ja
NMpOMOBMpa 3aKOHUTOCTa U YCTaBHOCTa 6e3 Aa Bfie3e BO CTanuua Ha TONKyBakba KoM ro
3eMaaT npeaBua HauyenoTo Ha NPaBeAHOCT M MpaBUYHOCT. MMajku npeaBua Aeka OBOj
ctaB belle yKMHAT Ha NMOYETOKOT Ha MPOLECOT Ha TpaH3uumja, oBa objacHyBa 30WITO
aKkTMBHOCTa Ha CygoT BO obnacta Ha 3aliTvTa Ha YOBEKOBMTE npasa u crnoboaun ce
KapakTepusupa Co BO34pXaHoCT 1 hopManmnsam.

Kako wTto 6ewe 3abenexaHo npeTxodHO, YCTaBHMOT cya Ha Peny6nuka
MakepnoHwuja gobvea penaTMBHO Manky 6aparba 3a 3alTuTa Ha cnoboauTe u Npaeara,
LITO € rMIaBHO pe3ynTaT Ha OrpaHM4eHMOT 6poj yCTaBHM MpaBa 3a 4Mja 3aWTuTa €
HagnexeH CygoT. bpojoT Ha 6aparba 4o CyaoT, cenak, NoCTeNEeHO pacTe Kako pe3ynTaTt
Ha cé norosieMaTta MH(OPMUPAHOCT 3a OBOj BWA NPaBEH JIEK, HO UCTO M Kako pe3y/TaT Ha
(paKTOT LITO MHOIY 04 NoMnakuTe Kou rv 4obusa EBpONCKMOT CyA 32 YOBEKOBU NpaBa 0/
MakenoHuja ce oabueHn Kako HeaonyCTAMBY NMopaan akToT LUTO HE C& UCKOPUCTEHU
CUTe IOMaLLHK NpaBHM JIEKOBW BO MOTpara rno rpasjarta.

3 FnaBHM paKTOpU KOM BaiMjaaT BpP3 CYACKUOT
aKTUBM3aM Ha YCTaBHMUOT cyq

Kako wto Benu Tajten, ,BO AMHAMWUYHM MEPUOAN HA MOSIUTUYKMA MPOMEHM,
MpaBHUTE OATrOBOPY rEHEPUPAAT SUi generis napaamrma Ha TpaHcopMaTUBHO npaso™®.
Mpu3HaBajkM Aeka Mpoy4yyBatbeTO Ha ynoraTa Ha CyAoBWTE BO [EMOKpATCKaTa
TpaH3uuMja He e fecHa 3ajaya, eKcnepTuTe 3a YCTaBHO MpaBo maeHTUdMKyBane
pasnnyHu pakTopu KO BNujaaT BP3 CYACKMOT akTMBU3aM Ha CyaoT 3a Aa MM MOMOrHe Aa
ja aHanusmpaaT TpaHcchopMaTMBHATa MOK Ha Cy0BWTE BO OMLLTECTBOTO.

Caaypckn®™ 1 uaeHTUbUKYBa criefHuTe (aKTopu KOW Ce Off CyLITMHCKA
BaXXHOCT 3a aKTMBU3MOT Ha YCTaBHUTE CynoBu: (a) cMCTEMWUTE Ha CyACKM u360p u
MaHgaT, (6) uHctuTyumoHanHm u de facto ycnoeum Ha cyacka He3aBUCHOCT, (B) peanHaTa
nonyapHOCT Ha yCTaBHaTa Xanba, (r) peanHaTta NoOMylapHOCT Ha KOHKPETHAaTa OueHa
(wHuumpaHa op cypoT) BO cnopegba CO ancTpakTHaTa oueHa (MHUMUMpaHa oA
nonutuyapute), (4) TeHAeHUMjaTa Ha CydoT Aa ce corflacyBa Co cobpaHuckaTa

* Opnyka Y.6p. 20/1996-1-0

* PyTtu TajTen, ,Cyacka npakca BO Tpaavumja: Yiorata Ha NpaBoTo BO MOAMTMYKaTa TpaHcchopMaumja ”, 106:7 MpaseH
>XXypHan Ha Jeun (1997) 2009 so 2014.

*' Bojuex Cagypcku, ,YCTaBHOCTa BO TpaHauumja: CUMMNIMCTUYKM U MOfepHM Teopun®, Bo YapHoTa, Kpurep n Cagypcky,
n3aaHue, NMoBTOPHO OCMUCITyBake Ha NPaBoOTO Mo KoMyHW3MOT (ByaumnewwTa: LIEY Mpec, 2005) 9 Ha 1.
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ono3suumja, () AoCcTanHOCTa Ha ex-ante oLeHyBaHe Ha YCTaBHOCTa U 3aKOHWUTOCTA, UTH.;
HaZBOpeLIHM (akTopu: cunaTta Ha UMUTUParE Ha Apyru (0cobeHo coceaHun) CyaoBU U
BTOpO, BaXXHOCTA Ha CyAckaTa npacka Ha EBponckuoT cya 3a Yosekosu npasa. LleHndep
BajaHep ja npowwvpyBa oBaa MCTa CO AOMNOSHUTENHN (haKTOpM KOW Ce 3aCHOBaaT Bp3
HEj3VHaTa ,NEePCNEKTMBA Ha ONWTECTBEH Hay4YHWK"* :(a) APYrv YNHUTENN - BKyYyBajKu
ja jaBHOCTa M nMpaBHaTa 3aegHuUa BO uenocT; (6) BAMjaHWETO Ha AOHATOPUTE U Ha
MeryHapofHaTa 3aeaHuua; (B) MaTepujasiHoTO MpaBo, TEXHUYUKUTE U (PUHAHCUCKUTE
orpaHuyyBatba; () Kako KOHCTenaumjaTa Ha MOK BO iaZleH KOHTEKCT Ce MeHyBa CO BpeMe
(aKTMBHOCTM M MHMLMjATUBK Ha ApYry akTepu); (A) oveKyBarbaTa BO BpCKa CO ysioraTa u
nosuuunjaTta Ha yctaBHuTte cygosu. ®epec KopHena, og apyra cTpaHa, rv ngeHtndukyBsa
CTPYKTYPHUTE U WMHCTUTYLUMOHANHUTE KapaKTEPUCTMKM KaKo rMaBHM (akTopu KoM
BNMjaaT BP3 CYACKMOT aKTMBM3aM Ha YCTaBHUTE CyaoBu™,

WcTpaxkyBajku M aHanuaupajkm ja akTMBHOCT@ Ha YCTaBHMOT Cya BO
MakenoHuja, naeHTndmnKyBasMe geka M3bopoT 1 MaHAATOT Ha cyaMuTe, NoAnTUKaTa, U
CO TOoa W He3aBUCHOCTa, NIErMTMMHOCTA, jaBHaTa pJosepba, 0b6pa3oBaHMETO U
HagBopellHuTe (hakTopu, Kako U BpPEMETO W Tpaauumjata ce rnaBHM HakTopu Kou
AVPEKTHO U1 MHAMPEKTHO BAMjaaT Ha ynoraTa Ha CyaoT BO MakeJOHCKOTO OMLITECTBO U
o4 TWe MpuunHU oBMe aKTOpU 3aciyXyBaaT TEMeNHO pa3paboTyBare BO TEKOT Ha
aHanusara.

3.1 CwucreMoT Ha cyacku u3bop n maHpat

CucTeMoT Ha cyacku M3bop M MaHAaT YecTo nMaTu Cce CMeTa [eKa € efieH of
rnaBHUTE NMpeaycioBM 3@ HE3ABUCHO CYACTBO. Toa UCTO Taka BaXW W 3a CyauuTe BO
YcTaBHMOT cyad. BoobryaeHo mpouecoT Ha u3bop Ha Cyamu 3ema npeaBui HEKOMKy
KpUTEpUYyMM, Kako LUTO ce: obpa3oBaHue, UCKYCTBO BO MPaBOCYAHUOT CUCTEM, Kako U
YCMNELWHOCT BO AOHeCyBake Ha A0OpO COCTaBeHW M A06po 06pasnoXeHu OfnyKku U
npecyan. Bo MakenoHnja n3bopoT Ha cyaunte BO YCTaBHMOT Cy4 Ce NMpaBu Of peaoT Ha
TakaHapeyeHn ,McTakHatv npasHuun™  (uneH 109, ctaB 4 oa YcraBoT), wuau
MOKOHKPETHO ,YHUBEP3UTETCKN Npodecopu No NpaBo, aABOKaTK UK APYrM UCTAKHATU
npaeBHu ekcneptn." Cenak, oBaa oagpeaba e KpUTMKyBaHa Kako HejaCcHa U HempeumsHa
kBanudukaumnja koja Tpeba Aa ce KOHKPeTM3Mpa NpPeKy AoAaBaHe MMHMMYM paboTHO
WCKYCTBO M yTBpAyBakbe Ha obnactute Bo kou Tpeba fa ce crekHe™. lMokpaj oBa,
npenopaka Ha KomuteToT Ha MuHMUCTpU Ha CoseToT Ha EBpona (6p. R(94)1224) e
CyaMnTe fJa Ce HasHayyBaaT Croped 3aciyry, 3eMajku v npeasug  HUBHUTE

65

»KBa/IMUKALIMWN, MHTEMPUTET, CNOCOBHOCT M ecmKacHoCT ™.

% lenndpep BajaHep ,CynoBuTe 1 AeMoKpaThjaTa BO NOCTKOH(IMKTHY TpaH3uLmu: MepcrekTMBaTa Ha OnTecTBEHNOT
HaY4YHWK BO jy>kKHOApUKaHCKKU NpeaMeT”, AMEPUKAHCKM XXyPHan Ha MeryHapoaHo npaso, 95(1):64, jaHyapu, 2001.

* Butkpo depec Komena, ,Mocneamumnte of LEHTpanM3nparbe Ha OLeHyBarbeTo Ha YCTaBHOCTA M 3aKOHUTOCTA BO nocebeH
cyn: Pa3mucnyBsamba 3a CyAckvoT akTvem3am™, 82 MpaseH npernea Ha Tekcac (2004) 1705 ctp. 1733-1734.

* 3a penesaHTHa AMCKyCcUja Ha oBaa Tema, norneaHete Lacusapu JetoH, 2013, YCTaBHOTO CyacTBO BO Peny6ivka
MakepnoHwuja, Bo ceHkaTa Ha MeTHaeceTTaTa roaviHMHa - coctojba v usrneam, AKTA YHUBEPCUTATUC JAHYBUC,
Bon. 9, 6p. 3/2013; n Cnupkoscku Urop, Bereuuja 2011, HesaBucHOCTa Ha YCTaBHUOT cya Ha Penybnuka MakepoHuja:
[apaHuun 1 npean3BKUM, AOCTaNHO Ha MHTepHeT: http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Spirovski_E.pdf
(nocnepeH nat npuctaneHo Ha 26/01/2016)

* EBporncka KoMucHja 3a AeMokpaTuja Hi13 npaso (BeHeumjaHcka koMucuja) Mucnerbe 6p. 779/2014, Crpas6yp, 13/11/2014.
[ocTanHo Ha: http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)026-e
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MHory oa nuuaTa Kou 6ea MHTEpPBjyMpaHu TBpAea AeKa 0BOj KpUTepuyMm ce
3n0ynoTpebyBa 1 ce TONIKyBa NOrpeLLHO 3a BpeMe Ha nocTankara 3a n3bop o ctpaHa Ha
oApefeHu rpynu Ha MHTEpeC WAM NonuMTUYkM naptuu. OBa, TBpAAT TUE, HEraTMBHO
B/Mjae Bp3 ,KBANMTETOT HA M3bpaHUTe Cyamm BO YCTaBHMOT cya'®, Bp3 ,NpaBHaTa
OCHOBa Ha HWBHUTE npecyan"” M CO Toa BP3 ,KBAIMTETOT Ha rEHEPASHUOT CYACKM
cucteM"®, EKCriepTuTe 3a YCTAaBHO NpaBo CMETaaT Aeka He e npudatinso CyaoT aocera
[la HeMan ureH Koj e npodecop no ycrasHo npaso®. Of He3asucHocTa (1991) camo
HekosKy npodecopu no npaeo 6ea cyammn Bo CyaoT. MMHMMYM BpeMeTO NMOMMHATO BO
cnyx6a Kako aABOKaT UM Kako Cyauja BO OCHOBEH, anenaumoHeH Uin BpXOBeH Cya, 04
Apyra CcTpaHa, HuKoraw He 6uno kputepuyMm 3a n3bop. OBa Nokaxkyea Aeka ,CyannTe Ha
YCTaBOT He ce ,MCTakHaTK MpaBHMUM", LITO BCYLUHOCT € noBpeda Ha YCTaBOT Ha
MakefoHuja (uneH 109, ctas 4).”° Mako oBaa nepuenumja e 3aejHNYKa 3a Hajronem aen
oA nuuata kom 6ea MHTepBjyMpaHu BO 04HOC Ha nctopujaTa Ha CyaoT, nocrojaTt v apyrm,
Kako r-ra LiBetaHka MBaHoBa', koM TBpAaT [AeKa KPUTEPUYMOT Ha ,MCTaKHATW
npaBHUUM" He ce 3n0ynoTpebyBan BO NPETXOAHUTE MaHAATW Ha YCTaBHUOT CyA, HO Aeka
,CErawHnoT cocta Ha CyaoT He ro UCMOMHYBA KPUTEPUYMOT Ha MCTAKHATU NpaBHULL®.
OBa e 13noXxeHo oA r. Anacnes, KOj BepyBa [Aeka MOMEHTASIHMOT COCTaB Ha Cyaun Co
dyHKUMja BO YCTaBHUOT cy4 e ,HajcnabuoT coctas Ha cyamm Bo CyaoT o4 HeE3aBMCHOCTA
Ha 3emjaTa“”’. Op gpyra cTpaHa, CtameH ®uaunos “3GopoT Ha Cyauu ro noBp3ysa co
jaBHaTa gosepba BO MHCTUTYUMjaTa. Toj TBpAM Aeka ,nopaan GakToT WTo CyaMnTe BO
CynoT He ce UCTaKHaTV NpaBHULK, JTYIETO HE UM BEpYBaaT v NMopaau Toa He My BepyBaaT
Ha YcTtaBHuoT cya™”.

CnupoBCcKkM CMeTa [eKa MaHAATOT Ha CyAMuTe € HajcuneH rapaHT Ha
He3aBucHocTa. CyaunTe ce n3bmupaat co MaHAaT oa AeseT rogunHu (4n.109), 6e3 npaso
Ha pensbop. MaHAaTOT e Hajaonr MaHAaT 3a MMeHyBaH CNy>X6eHMK BO MakedOHCKUOT
cMcTeM U 0be3beayBa HE3aBMCHOCT 0f MonuTMKaTa buaejkv e ABOjHO nogonr of
MaHAaTOT Ha opraHoT Koj rm u3bupa cyamute (CobpaHumeto). Cenak, ,6uaejku
KputepnymmTe 3a n3bop He ce aeuHMpaHn NpeLmnsHo, YeCTO 3bpaHNTe Cyann He Ce Ha
KpajoT Ha KapuepaTa, TyKy 0TKako Ke 1M 3aBpLuv MaHaaToT Bo CyaoT Mopa Aa 6apaat
HOBO BpaboTyBare", WTO M MpaBy MOPAHMBK MPEA MOAUTUYKUTE MPUTMCOLIN.
CMCTEMOT Ha HOMMHUPAHE Y UMEHYBarbe CO MHO3UHCKM r1acoBu O NapfiaMeHTapuute
uMa uen fda obe3bean pamHOTEXa M [Aa rapaHTMpa HEe3aBUCHOCT 04 MOMUTUYKU
BNMjaHWja, Kako M HE3aBUCHOCT Ha cyauuTe. Cenak, uctopujata Ha CyaoT MokaxyBa
Jleka MMa roneMa nonuTu3aumja Ha NPoLIECOT Ha MMeHyBake. MIMajku npeasua aeka

* MHTepBjy co r. Jyrocnas MUNeHKOBIK, BULL NpaBeH ekcriepT BO YCTaBHUOT CyA Ha MakeaoHuja. VIHTepBjyTo e ogpxaHo
Ha 17/12/2015 Bo Ckonje, MakenoHuja.

¥ VHTepsjy co A-p AumuTap Anacues, AOUEHT Ha YHuBepauTeToT Moue [enues, Mpasex dakynter, LLUTtun, MakeaoHuja.
NHTepBjyTO € oapxxaHo Ha 02/12/2015 Bo Ckonje, MakefoHwuja.

* MHTepsjy co npodecop A-p MopaaHa CurbaHoBcka-[laBkosa, MpaseH dakynteT ,JycTuHujaH Mpeun", YHusepauteT CBeTu
Kupun n Metoanj, Ckonje, MakenoHuja. MpodunoT goctaneH Ha:
http://www.pf.ukim.edu.mk/DesktopDefault.aspx?tabindex=0&tabid=597

* Ibid

™ MHTepsjy co CTameH ®UAUMNOB, NPaBHUK BO MeH3Mja, afABoKaT 1 aBTOp Ha 6POjHU MHULMjATUBM A0 YCTaBHUOT cya Ha PM.
MHTepBjyTO € oppxxaHo Ha 05/05/2015 Bo Ckonje, MakeaoHwja.

” NHTepBjy co r-ra LieTaHka VBaHOBa, NpaBHUK, NMopaHelleH napnameHTapey o CACM, v ceralieH uneH Ha M3BpLHuoT
onbop Ha CACM. WHTepsjyTo e oapxaHo Ha 25/01/2016 so Ckomje, MakeaoHuja.

2 YHTepsjy co A-p AuMuTap Anacues, AOUEHT Ha YHueepauTeToT Moue [Jenues, Mpasex dakynTeT, LLUTtun, MakeaoHuja.
MHTepBjyTO € oppxxaHo Ha 02/12/2015 Bo Ckonje, MakeaoHwja.

” UHTepsjy co CTameH GUAMNOB, NPaBHUK BO MeH3Kja, afABoOKaT 1 aBTOp Ha 6pOjHU MHULMjATUBM A0 YCTaBHUOT cya Ha PM.
WHTepBjyTO e ogpxaHo Ha 05/05/2015 Bo Ckonje, MakenoHuja

7 UnTepsjy co npodecopoT [-p MopaaHa CurbaHoBcka-[aBkosa, MpaseH dakynTeT ,JycTuHujaH Mpeu", YHusepauTet
Csetn Kupun n Metoauj, Ckonje, MakesnoHuja. MpodunoT agocTaneH Ha:
http://www.pf.ukim.edu.mk/DesktopDefault.aspx?tabindex=0&tabid=597

25



cyannTe BO cyaoT rv 6mupa CobpaHmneTo co MHO3MHCTBO rN1acoBu, cekoja HoBa Koanvuuja
Ha NOMNMTUYKM NapTUM MOXe a ja HaMeTHyBa CBOjaTa BoJlja BP3 COCTABOT Ha YCTaBHMOT
cya Ha MakegoHuja.

3.2 O6pasoBaHue

Cyamute Mopa Aa UMaaT ,MHTeNleKTyanHa He3aBMCHOCT, LUTO 3Hayn fobpo
no3HaBarbe Ha YCTaBOT, Aa Ce MOCBETEHWM 3a 3allTWTa Ha YCTaBoOT 0A MnoBpeau Co
concTBeHaTa eTMKa 1 Hajaobpo WTo 3HaaT" . Bo 0Baa Hacoka, penyTauujata Ha cyanuTe
MCTO Taka € BaXHa W Ce aHanM3upa BO OAHOC Ha jaBHaTa AoBepba BO HMBHaTa
He3aBucHocT. O6pa3zoBaHMeTOo e hakTop kOj 0cobeHO BMjae Bp3 yorata Ha YCTaBHMOT
CyA BO MaKeAOHCKOTO OMwTecTBo. Bo MOMEHTOB, ABajua CyaMM UMaaT AOKTOpaT Mo
npaBo (1 ageTe ce xeHu - Hatawa Mabep-[damjaHoBcka u M3ume CrapoBa) goaeka
OoCTaHaTuUTe ceayM Cyauun ce npaBHuuM, aypy n 6e3 marnctpatypa. OBa e pe3ynTar Ha
hakToT WTO 06pa30BaAHMNETO KAKO KPUTEPUYM 3a M3DOP Ha CyAMMTE BOOMLUTO HE NMOCTOM,
Mokpaj OMwTOTO ynaTyBame fAeka Tue Tpeba Aa ce npaBHMUM. Ha 0OBOj HauwH,
€IMHCTBEHNOT KPUTEPUYM KOj € MoBp3aH cO 0b6pa30BaHMETO KOjWTO Mopa fa ro
NCMoNHaT NoTeHUMjanHWTe KaHaAMAATU e Aeka TMe Mopa Aa MMaaT 3aBpLUeHO npasBeH
dakynTeT. Mako Bo uneH 109, Touka 4 o4 YCTaBOT ce Benn Aeka cyamuTe ce n3bupaar og
rpyna Ha UCTakHaTWu NpaBHULM, , TUE KoM ce n3bpaHu He ce A0BOJSTHO A06PO ONpEMEHM CO
notpebHaTa npasHa ekcriepTnsa"’®. O6pa3oBaHMETO HA CYAMUTE € MHOMY BaXXHO KOra
CTaHyBa 360p 3a TONKyBare Ha MPONUCUTE KO Ce OAHECYBaaT Ha YOBEKOBMUTE NpaBsa M
cnoboau, Ha MeryHapoAHOTO NpaBo, NMOKOHKPETHO Ha €BPOMNCKOTO NpaBo. OBa e 0cobeHo
peneBaHTHO 6uaejkn o HeofamMHa NPaBOTO 3a YOBEKOBW NpaBa, MelyHapoAHOTO NPaBo
1 eBpOMCKOTO NPaBo Ce A0AaJAEHM BO HAaCTaBHUTE MPOrpaMmn Ha MHCTUTYLUMUTE 3a BUCOKO
obpaszoBaHMe Kou hyHKLMOHMPAaT BO 3emMjaTa. CaMo Tpu oA HMB Ce akpeanTMpaHn Aa
opraHusMpaaT AOKTOPCKW CTyAuM No NpaBo, O KOMW ABe Ce jaBHU MHCTUTYLUK, @ eaHa e
npueaTtHa. CamMO OCyM O OBME YHWBEP3WUTETM HyAaT crneuujanu3upaHu CTyauum no
MeryHapoZHO NpaBo, M CaMo TpW HyaaT nocebeH Moayn 3a NpaBoTO Ha EBponckata
YHUWja, MaKo HEKOM HyAaT MarmCTEPCKU NpPorpaMun no eBporncky CTyamn. MHOry e BaXkHO
Ja ce 3abenexu geka nuuata KOMWTO v 3aBpluyBaaT OBME MporpaMu ce npuinyHO
MIaAan M 0BUYHO He ce MCTaKHaTV NpaBHULM, MOpaaM Toa MMaaT Masiky WaHcy aa buaat
n3bpaHn 3a cyaum BO YcTaBHWMOT cyad. OTTamy, cyaumte BO YCTaBHMOT Cyh oA
HE3aBWCHOCTa HeMaaT A0BOJIHO 06pa3oBaHMe Mo YOBEKOBWTE NMpaBa, MeryHapoAHOTO
npaso unn NpaeoTo Ha EY.

Mokpaj oBa, kKputepmymnTe 3a n3bop Ha cyamm Bo CyaoT He 6apaaTt Tue aa
nomuHaT obyka Koja ja opraHnsnpa AkagemmnjaTa 3a obyka Ha Cyaum 1 jaBHu 06BUHUTENN
¢opmMmpaHa cornacHo 3akoHOT 3a AkageMunja 3a obyka Ha cyamu 1 jaBHU 06BUMHUTENN
(Cn. BecHuk 13/2006) Bo 2006 roavHa, Koja MMa mnporpamMa Koja ro ondaka
MeryHapoAHOTO MpaBo, MOKOHKPETHO MpaBoTO Ha EY, u ocobeHo ce cdokycupa Ha
EBponckaTa KOHBeHLMja 3a YoBeKoBMTe npasa. OBa NoKaXkyBa Aeka MHOry NpaBHULM BO
MakegoHuja UMaaT orpaHM4yeHa CrocobHOCT Aa ja MpuMeHyBaaT CyAckaTa Mpakca Ha

> IHTepBjy Co cerawHWoT cyamja Bo EBPONCKMOT CyA 3a YOBEKOBYM Npasa, Cyanja MupjaHa Jlasaposa-TpajkoBcka,
nopaHelleH cyaunja Bo YCTaBHUOT cya Ha PM. MHTepsjyTo e oapxxaHo Ha 09/09/2015

7 MHTepsjy co CTameH ®GUAUMNOB, NPaBHUK BO NeH3Kja, afBoKaT 1 aBTop Ha 6pOjHU MHULUMjATUBM [0 YCTaBHWOT cya Ha PM.
MHTepBjyTO e oppxaHo Ha 05/05/2015 Bo Ckonje, MakeaoHuja
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EBponckuoT Ccyn 3a 4YOBEKOBM MpaBa W Ha Apyrute MeryHapoaHW CyAoOBM.
KoMneTeHuunTe Ha CyaumuTe HajriacHoO ce KpUTUKYBaHW Of CTpaHa Ha nuvuaTta Kou
UHTEpBjympaBMe”’, HO MCTO Taka v oA nonuTuyapuTe. Jypyv M npemMuepoT Hukona
'pyeBcku, BO e4eH MOMEHT Kora 6u He3agoBosieH o4 oanykaTa Ha CyaoT, u3jaBun aeka
,HeKom of1 uneHosmuTe Ha CyaoT ro HemMaaT noTpebHOTO obpasoBaHue"”®. Ha oBaa u3jasa
CU/IHO Ce CNpOTMBCTaBMN TOrawHWOT npeTtcedaten Ha CypoT, cyaujata TpeHgadun
MBaHOBCKK, KOj n3jasnn feka ,CydoT He e No4 BAuWjaHMe 1 NpeasioxXun cnegHuoT nat
Kora nosituyap Ke 3anoyHe AMCKyCHja 3a KOMMNETEHTHOCTa Ha cyauuTe, Toa Tpeba aa e

w79

noaap>kaHo co CbaKTM 1 a HE Ce€ 3aCHOBa BpP3 WWNeKynaunn .

3.3 HapsopewHu pakTopmn

Mako e 3acebeH oa CyaCcKMOT cucTeM, YCTaBHWOT CyA MMa A0NUp CO oanykuTe
Ha Apyrute cynoBu BO MakefoHuja caMo Kora ce oaflydyBa no npeamMeTy NoBp3aHn co
3awTuTaTa Ha YoBekoBuTe npasa. MiMeHo, Cy4oT OpraHM3upa jaBHW poumLLTa Ha KoM ce
KaHaT BeWwTW fMua, CyAMM M MpakTM4apu CO Len 3aefHWYKM [a ce pasrneaysa u
aebaTtvpa no npeagMeTuTe YnjallTo YCTaBHOCT M 3aKOHUTOCT Ce npencnuTysa. AHanu3aTa
Ha cyackaTa npakca Ha Cy[oT nokaxkyBa [eKa TOj npasu ynaTyBarbe Ha OAyKUTe M
AejcTBujaTta npeseMeHn of NOHUCKUTE CYA0BU U MM aHanm3upa HMBHUTE ognyku. Cenak,
NCTO Taka e BUCTUHA AeKa CyaAMuTe BO OCHOBHUTE, anenaumckuTe n Bo BpXoBHWOT cya
HMKOraw He npeseMasne MnoakTUBHA Yyora Mpeky MNOKPeHyBakwe WHUumMjatuBa Ao
YcTaBHMOT cya. MNpaBHULMTE BO TakBUOT NacMBEH OAHOC Ha peoBHUTE CYAOBM rrejaat
WHAMKAUMja AeKa “CyanMnTe He CakaaT Aa My OroMeHyBaaT KpeaTopuTe Ha nonmtukure”™
Nako MaHAaTOT Ha CyauUTe Of MOHWUCKUTE CYA0BU € AOXKMBOTEH, LUTO M NpaBu MOMasKy
OCET/IMBM Ha NONUTUYKM BNMjaHu]a.

[IOMONHNTENHO, CYACKUTE OANYKM BO COCEACTBOTO, [APYrUTe MeryHapomHu
CYH#OBM M cyackaTta npakca Ha ECHI ucto Taka ce BaxHM HagBopewHu dakTtopy BO
oLeHKaTa Ha ynoraTa Ha YCTaBHWMOT Cy/Zl BO MaKeJOHCKOTO OMWTECTBO. YCTaBoT Ha PM ja
ypeayBa nonox6ata Ha MefyHapoAHOTO MpaBO BO MPaBHMOT MOPeOK Ha 3emjaTa u
OTTaMy TMpecTaByBa Ba)KHa OCHOBA 3a MpKWMEHa Ha MeryHapogHOTO MpaBo BO
MakezioHuja. YneH 118 og YcTaBoT nponuilyBa Aeka MeryHapoAHUTE AOroBOPU KoM ce
paTUUKyBaHM BO COMNMAcHOCT CO YCTaBOT Ce A€ 04 BHAaTPELLHNOT NpaBeH NOPeAoK U He
MOXaT Aa ce MeHyBaaT co 3akoH. Co ornea Ha Toa WTo e notpebHa paTtudukaumja 3a
e[leH MEryHapo/eH NpaBeH aKT Aa 6uae NpeToYeH BO OMALUHUOT NPaBeH CUCTEM, MOXE
[a ce 3aKnyun geka BO 0BOj Ciyyaj MakeoHWja npuMeHyBa AyanMCTUYKN CUCTEM Kora
cTaHyBa 360p 33 WMHKOPMOpUpare Ha MeryHapoaHW akTW BO AOMAaLIHOTO Mpaso’.
YCTaBOT, UCTO TaKa, ja yTBpAyBa XMepapxujaTa Ha AOMALLHUTE U MeryHapoaHWUTE OnLTK

” Ha npumep cyanja MaprapwTa Llaua Hukonoscka, Aumutap Anacues, CTaMeH OUAnMOB UTH.

’* Hukona I'pyeBCKM, NopaHeLLeH NpeM1ep Ha Apxasata, ,Kou ce MoTMBUTE Ha YcTaBeH cya?" [JocTarnHo Ha:

http://star.kanal5.com.mk/(X(1)S(xji0mnvtjsysrb55gccmwx45))/default.aspx?mId=37&eventld=57897&egld=13&AspxAuto

DetectCookieSupport=1 (MocneaeH nat npucraneHo Ha 18/02/2016).

” TpeHpadwn VBaHOBCKM, NOPaHELLEH NpeTceaaTen Ha YCTaBHUOT cya, ,He npectaHyBa NpUTUCOKOT U ETUKETUPAHETO
Bp3 ycTaBHUTE cyaun”. [loctanHo Ha:http://daily.mk/vesti/ustavniot-sud-go-shtiti-ustavot-bez-politichko-vlijanie-1
(MocneneH naTt npucrtaneHo Ha 08/02/2016).

* YHTepsjy co CtameH OMAMNOB, NPaBHUK BO MeH3Mja, afABoOKaT 1 aBTOp Ha 6pOjHM MHULMjaTUBM A0 YCTaBHWOT cya Ha PM.
WHTepsjyTo e oapxaHo Ha 05/05/2015 Bo Ckonje, MakenoHuja.

' Op pyanucTvdKa rnefHa Touka, AOMALHOTO U MeryHapoAHOTO NPaBo Ce [Be OAAeNeHU H1Boa. OTTaMy, noTpebeH e umH
Ha TpaHcchopMUpare BO HaUMOHaNHUOT npaeeH cucteM (Amrhein-Hofman, 2003).
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npaBHW aKTW. HarnacyBajku ro eIMHCTBOTO Ha MaKeIOHCKMOT MpaBeH CUCTEM, UneH 51
ro yTBpayBa YCTaBOT KakKO HajBMCOKMOT npasBeH akT. OTTamy, ,CuTe 3aKOHW U Apyru
OMLUTW NPaBHM aKTW KOW Ce AoHeCyBaaT BO Penybnimka MakegoHuja Mopaat Aa bugat Bo
COrNacHOCT CO YCTaBoT, a cuTe Apyru nponuvcu mopaaTt Aa buaaTt BO COrNacHOCT €O
YCTaBoT M 3akoHUTe BO Penybnuka MakemoHuja“. Bo Taa cMmucna, MeryHapoaHuTte
cnoroabu U Apyru MeryHapoAHW MpaBHU aKTU KOW Ce BOBeAyBaaT BO MaKeAOHCKMOT
NMpaBeH CUCTEM MpeKy aKT Ha paTtudukaumja koja ja marnacysa CobpaHMeTo mMmaaTt
e]HaKBa Ba)XHOCT KaKO M AOMALUHUTE MpPaBHW aKTWU, NaKO XMepapxmMckn YCTaBoT e Haj
HUMB.

YcTaBoT Ha Penybnvka MakeoHWja eKCnanumMTHO ja MocoYvyBa BTEMENEHOCTA
Ha MeryHapoAHWUTE NpaBHM M3BOPY BO OMALLHUOT NpaBeH CUCTEM. Ha npuMep, uneH 8§,
KOj ce oAHecyBa Ha OCHOBHWTE BpefHOCTM Ha YCTaBHMOT Mopefok BO 3emjaTta, v
ypeayBa OCHOBHWTE YOBEKOBW MpaBa v cno6oam NpusHaeHu Co MeryHapoAaHOTO NPaBo U
YTBPAEHN CO YCTaBOT (anvHeja 2), Kako 1 Npu3HaBare Ha OnwTonpudaTeHnTe HOpMK
Ha MefyHapoaHOTO npaBo (anuHeja 12). Ho, eAMHCTBEHMOT 3aKOH BO MaKe4OHCKOTO
NpaBo Koe ynaTyBa Ha AVMPEeKTHaTa MPUMeHa Ha MpaBaTa YTBPAEHW CO MeryHapoAeH
NpaBeH aKT, BK/YYyBajKu MM TyKa M OAJTYKUTE Ha MeryHapoAHWOT Cyl, € HeoJaMHa
YCBOEHWOT 3aKOH 3a rparaHcka 0AroBOPHOCT o HaBpeaa U kneseTa (CnyxbeH BecHuk
(C.B.) bp. 143/2012). YneHoT 2 (cTaB 2) o4 0BOj 3aKOH Benu Aeka ,OrpaHnyyBarata Ha
cnobogata Ha nspasysarbe M MH(OPMUparbe 3aKOHCKM Ce YypeayBaaT CO 0BOj 3aKOH, BO
cornacHocT co EBponckaTta KOHBeHLUMja 3a 3alTuTa Ha YOBEKOBUTE MpaBa M OCHOBHUTE
cnoboam v npakTukaTta Ha EBponck1oT cyA 3a HoBEKOBM NpaBa'.

Cenak, egykaumjata ocTaHyBa Kako BakeH (pakTop KOj € CMSIHO MOBpP3aH Co
HaaBopeLlHuTe akTopu KOra ja aHanusmpame ynoraTta Ha Cy4oBUTE BO MaKeOHCKOTO
onwTecTBo. HepoBonHaTa eaykaumnja n obyka Bo obnacta Ha MeryHapogHOTO Npaso,
npaBoTo Ha EY mnu 4yoBekoBWTe MpaBa, HEAOBOSIHOTO 3HAeHa CTPaHCKM jasuum UCTO
Taka ja HaMasnlyBaaT MOXXHOCTa 3a Mel'yHapOoAHM OAHOCK NMOMery CyAOBUTE U NMpUMEeHa Ha
MEeryHapoAHOTO MpaBO WM CyAcKaTa Mpakca Ha MeryHapoaHuTe cyaoBu. Bo TakBu
OKOJTHOCTH, YCTaBHUOT Cy[ HeMalle eAuHCTBEHa CTpaTervja 3a npyMMeHa Ha cyackaTta
npakca Ha EBponckuoT cyd 3a 4dosekoBwm npasa (ECYHI). MMeHo, npu oueHa Ha
3aKOHWUTOCTA Ha CUTE penieBaHTHM OATYKMN AoHeceHn nomery 1991 u ao kpajoT Ha 2014
roavHa, Moxe Aa ce 3aknyuu geka CynoT BO pas3nnyHM HaspaTtu pelwasa Aa: (i)
urHopupa oanykute Ha ECYM; (i) aa rv npumenn oanykute Ha ECYI BO oapeneHu
npeaMeTn M Aa rm KOpUCTU Kako obpasnoxeHue Ha concrteeHuTe npecyaun; wim (i)
EKCNIMUUTHO 0AbuBa AMPEKTHA NpMMeHa 6uaejku cyackaTa npakca Ha ECYIM He Moxxe Aa
Ce CMeTa KaKo U3BOp Ha MeryHapoaHOTO NpaBo™.

LLITo ce oaHecyBa A0 BNMjaHWMETO Ha NPeCcyanTe Ha MeryHapoaHWUTE Cy0BU BO
MakenoHuja, Puctecka v ap. 3akydyBaaT Aeka ,Ce jaByBa NOCTOjaH pacyekop noMery
NONIMTUKMTE KOra CTaHyBa 360p 3a NpMMeHa Ha Npecyau UK 3a ynaTyBare Ha CyAckaTta
npakca Ha MefyHapoaHUTEe CyZlOBM M HUBHATa NpUMeHa. YCTaBHUOT Cyz nocebHo HeMa
[0CNeaHOCT BO TOJIKYBar-e U NpUMeHa Ha ofstykute Ha ECHIT 1 4ecTo He rm KopucTu Kako
npaBHa OCHOBA 3a A0HEeCYBaHbEe NPecyau, NpaBum yrnaTyBake Ha HUB Kako 06pa3noxeHuve
Ha oanyku unm otdpna Tyxx6eHn Gaparba 61aejkN OASTyKUTE Ha MEFYHapOAHMOT CyA He

"3

Ce I0BOJIHA OCHOBA 3a YCTaBHWOT CyA fia ioHece npecyaa™.

¥ MpuMeHa Ha MeryHapoaHOTO NpaBo Bo MakeaoHuja oa Puctecka, Mapuja u Muwwesa KpuctvHa, nsaazgeHo Bo "Cyacka
npuMeHa Ha MeryHapogHoTo npaeo Bo JUE", PoauH, Cunuwwa, MepuwwuH, Tamapa (uap.).

83 :
Ibid

28



3.4 Tpaauumja

Co ornen Ha B3aeMHaTa MOBP3aHOCT MOMEry CUMCTEMOT Ha M3buparbe U
MaHAATOT Ha YCTaBHUTE CyaAMK, NMpaBHaTa eayKalnja 1 KOMNETEHTHOCTA 3a NPUMEHa Ha
MeryHapOoZHOTO NpaBo MMM CyAcKaTa Npakca Ha MeryHapoaHUTE UK CTPaHCKUTE CyA0BM
ce o4YeKyBa YCTaBHMOT Cya Aa ce NoTnvpa Bp3 NpaBHaTa Tpaauumja Nnpy AOHECYBaHETO
oanyku. OTTaMy aHanm3aTa Ha CyAcKaTa Mnpakca MokaxyBa Aeka YCTaBHMOT Cya 4ecTo
KOPUCTM OYeKyBaH MpucTan npu oaJlydyBake MO npeameTuTe. TOj ro npusHaBa
NPaBHUOT KOHTUHYWUTET Ha MPETXOAHMOT (COUMjANIUCTUYKM) CUCTEM Ha MPUHLMNK Y
BPEAHOCTH. I'Ipe,qmeTMTe KON CeE NpuKaXXaHW noAosly NOKOHKPETHO ro OTC/MKYyBaaT
OrPaHMYEHMOT KanauuTeT Ha Cy[oT 3a TOJIKyBakbe Ha YOBEKOBMTE MpaBa WM urpaat
peBOSlyUMOHEPHA Yynora BO YHanpeayBakeTO Ha poaoBaTa e4HAKBOCT Kako
OnwTecTBeHa BpeAHOCT.

3akoH 3a oa6bpaHaTa u 3aKoH 3a abopTyc

"CBETCKMOT MakeOHCKM KOHrpec" noaHece xanba Ao YCTaBHMOT CyA CO Koja
ja ocnopu yctaBHOCT@ Ha uneHoBuTe 3.1 n 2 oa 3akoHOT 3a oabpaHaTta. Crnopea
nogHoCUTENOT Ha >kanbaTta, ocnopeHwTe oapeabu ro nospedyBaaT MPUHUMNOT Ha
€[HAKBOCT M MPOMOBMpaaT ANCKpUMMHaLMja 6a3mpaHa Bp3 NosioBa OCHOBa (MoBpeaa Ha
uneH. 9, uneH 28, uneH 51 v unex 54 oa YcraBoT Ha PM) 6uaejkv Toj nponuilyBa feKa
,CUTE rparaHn o Maliku non nomery 17 v 55-roauilHa Bo3pacT MMaaT A0/MHKHOCT Aa
n3BpLlyBaaT BoeHa cnyxba, Ao4eka >XeHWTe MoXaT Aa M3BpLUyBaaT BOeHa Cnyxba
[OKOJIKY A06POBOJIHO Ce NpujaBaT Kako BOEHU perpyTv Bo Koe 6110 BpeMe ce A0 KpajoT
Ha KaneHaapckaTa roavHa BO Koja Tue umaat 27 roauHn”. YCTaBHUOT CyA BO CBOjaTa
oanyka ¥.6p.119/2001 opnyumn geka ,,MOCTOEHETO Ha Pas3fiNyHN NPaBHM PEXMMN 33
BoeHa cnyx6a 3a Maxu u XeHu (3a nMpBUTe € 3aJ0/HKUTENHO, a 3a BTOpuUTE e
[06pOBOSIHO) He NpeTCTaByBa NPEKpLUYBaHe Ha YOBEKOBUTE Npasa v cnoboaun, HUTY,
Mak, CO3[aBa HEEAHAKBOCT MOMery /fiMuata Bp3 OCHOBA Ha HUMBHMOT mon™.
JononHutenHo Ha osa, CydoT rM CMeTa 3aKOHCKMTe oapeabu Kkako ,MoTBpAa Ha
WHTEPECOT U rpmxkaTa Ha ApXKaBaTa 3a XeHWTe, nopaan QakToT Aeka Tue MOXe Aa
craHaT Majkn”, Cenak, CynoT He o6e36eam objacHyBarbe 30LUTO OrpaHUYyBaHETO Ce
CTaBa [0 27-rogmwiHa Bo3pacT. [Janu Toa 3HauM [eka 3aKOHOT W YCTaBHUOT cya
npeasuayBaaT XXeHUTe Aa CTaHaT Majku Ao Taa Bo3pacT? LUTo ako keHaTa He caka Aa
CTaHe Majka? Janu co oBa OrpaHu4vyBame Ha Bo3pacTa Ce MpekpLlyBa MNPUHLMMNOT Ha
€AHAKBOCT, BUAEjKM 1 MaXKMTE MOXKAT [a CTaHaT TaTKOBLM, HO TyKa HEMa OrpaHuYyBaHe
Ha Bo3pacTta? Bo HanopoT Aa ce 3awTutat bpeMeHunTe XXeHN U MajKUTe, U BO COrNacHoOCT
CO TPAAMUMOHANHOTO pa3buparbe Ha ynoraTta Ha XeHuTe Bo onwTecTBoTo, CyAoT AaBa
NpeaHOCT Ha TpaguuMoHanHUMTE BPEeAHOCTM Had OCHOBHWTE BPeAHOCTM Ha poaoBaTa
€[HAKBOCT.

CnunyHo Ha oBa, YcTaBHUOT cyf belue Bo (hOKyCOT MOpaau NpoMoBMpame Ha
MPeTEXHO KOH3epBaTMBHWUTE rNeauliTa Kora CTaHyBa 360p 3a npaBaTa Ha >XeHuTe,

* Opnyka Ha YCTaBHMOT CyAl, OLIEHKa Ha 3aKOHMTOCTa Ha 3aKoHOT 3a ogbpaHaTta Opnyka 6poj Y.6p.119/2001
* Ibid
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noBTopHO BO 2014 roa, kora oanyym Aa He OTMNOYHE MocTarnka 3a NpencnuMTyBake Ha
yCTaBHOCTa Ha 3aKoHOT 3a abopTyc. MMOBEKeTO of CyauMTe Ha YCTaBHWMOT cyn ce
NpousHecoa Aeka HOBMOT 3aKOH He ro nonpedvysa YCTaBHO 3arapaHTUPaHOTO MpaBo Ha
XeHute cnobogHo Aa oaslydyBaaT Mo Mpawarbata Ha 3ayHyBarbe Ha JeTe U
npeknHyBame Ha 6peMeHOCTa; TyKy ja ypeayBa nocTankaTa Kako Toa Aa ce Hanpaswu Co
TOa LITO Ce OBMlAaCTyBaaT HaANEXHWTE OpraHu U KOMUCMM Aa ja ogobpaT mocTankaTa
npea Aa Aojae Ao NpekuHyBame Ha 6pemeHocTa. [lebaTtata Bo CyAoT Mo npawaHeTo Ha
MHMUMjaTMBaTa 3a NpPenCcnnTyBakbe Ha YCTaBHOCTA Ha OBOj 3aKOH cenak ja pasbpaHu
jaBHOCTa 1 Npean3BUKa HM3a peakUmmn Kou KyJIMMHMPaa Co KpUTUKK 3a ynoraTa Ha Cyaot
BO 3alUTUTaTa HAa OCHOBHUTE YOBEKOBM MpaBa. AKTMBWUCTU Ha FparaHCKOTO OMWTECTBO
npeaynpeayBaa fAeka BO oOBaa pAebata ,Hamecto ob6e3begyBatbe Ha MpaBHa
aprymMeHTaumja, MHOryMWUHa Of CyauMTe M KOpWUCTene CBouTe NnYHM ybeayBamba,
UCKYCTBa, CTPaBOBM M MAEO0/Or1ja Kako OCHOBA 3a [IOHECYyBaH-e Ha CBojaTta oanyka™.
Cyaujata Canu MypaTu Ha egHa KoHdepeHUMja 3a nevaT Aypu M 1U3jaBn Aeka 3a Hero
abopTycoT e ,yéructeo”, no WTo cnegelle oHaa aMmo3Ha M3jaBa Aeka ,,COHOT Ha cekoja
)KEHa € fla ce OMaXM U aa cTeHa Majka”. Co oBaa oanyka M Hej3aMHOTO 06Pa3NoXXEHNETO
CynoT NOBTOPHO MOTUPTa AeKa yforata Ha XKeHaTa BO MakeAJOHCKOTO ONWTECTBO npea
Cé e OHaa Ha Majka. YluTe eaHa oaslyka Koja HaroBecTyBa Aeka CyaoT Co CBOMTE OAJTYKM
noBeKe TeXHee Aa ' ,3allTUTK XUBOTUTE Ha HEPOAEHUTE AeLla KoM 3aro4vHyBaaT co
CaMOTO 3a4HyBatbe™, a NoMasiky penpoayKTUBHWUTE NPaBa Ha XEHUTE.

Cenak, cute cyaumn He ro genea osa mucnemwe. Cyanja [JamjaHoBcka-labep
MMalle N34BOEHO MUCTIEHE MO NpaLlarbeTo Ha abopTyc. Taa ce NponsHece AeKa ,KEHUTE
KOM cakaaT Aa ja npeknHaT bpemMeHocTa ce AUCKPUMUHMPAHKU Nopaan AOMNONHUTENHNUTE
YC/T0BM KOV MOpaarT Aa MM UCMNOJTHaT M AONONHUTENHaTa AOKYMEHTaunja Koja Tpeba aa ja
nogHecyBaaT, CNoOpeAeHo CO ApyrvM naumMeHTU Ha Kou uMm TpebaaT Apyru BUOOBU
NeKapcky nHTepeeHLUmMn™ ., Taa 0TBOPEHO Ce CNPOTMBCTaBU Ha ,KOPUCTEHE Ha dpasaTa
~OR06peHO 0A”, BeNejk1 Aeka HATY eHa Apyra XMpypLuka nocTanka 3akoHcku He 6apa
MPeTXoAHO 006pYyBatbe Of1 ApXXaBaTa”™ 1 nopaav Toa 0BOj 3aKOH HE OCUTypYBa €HaKOB
TpeTMaH Ha eHute. OBa W3[BOEHO MUC/EHE OAEKHA MOBEKE oA ApyruTe Kaj
eKcrnepTcKaTa M noluMpoKaTa jaBHOCT M NpeansBuka aebata 3a Toa Aasn 3aKOHCKUTE
NMPOMEHM CaMO O OrpaHMyyBaaT MOAEPHMOT inbepasneH KOHUENT Ha YOBEKOBUTE npaBa
KOj e BTeMesfleH BO MaKeAOHCKMOT YyCTaB, WM, Nak, M AUCKPUMMHMPAAT XXEHUTE BO
cnopeaba co oCTaHaTUTe NaUMEHT!.

Bo aBete ognykm CygoT CMeTa geka ocnopenuTe oapenbu Ttpeba pa ce
pa3rneayBaaT oA rnefgHa TOYKa Ha CMTE YOBEKOBM MpaBa M cnoboan BTEMeneHu BO
YCTaBOT, KoM Ce Npu3HaeHu 1 npudaTteHn o MeryHapoaHoTo npaso. Cenak, CyaoT He ce
NOBMKYBa Ha HUTY eleH MelyHapoAeH M3BOp Ha NpaBO MW CyAcka Mpakca Ha apyra
3eMja, TyKy BO MpBMOT MpUMEpP ja uuTMpa npaBHaTa Tpaauuvja u notpebaTta 3a
cneumnjanHa 3aWTMTa Ha >KeHaTa Kako TOMKyBake Ha Toa 30WTO 3aKOHOT MM
dasopusmpa xeHute”; a BO BTOpMOT CydoT Ce MOBMKYBA Ha TpaaWLMOHAHK

* BojaH JoBaHOBCKY, V3BplueH avpexTop Ha XEPA, VIHTEPBjyTO € AOCTarnHo Ha:

http://www.ippfen.org/news/macedonian-court-backs-restrictive-abortion-law-overrules-ngo-challenge

(nocnepeH npernen Ha 19/02/2016)

¥ W3jasa Ha Canu MypaTu, YcTaBeH cyamja, 3a Bectu “3a YcTtaeH CyA 3aKOHOT 3a NpeKuHyBarbe Ha 6peMeHocTa He e
npoTuBYyCTaBeH", goctanHa Ha: http://vesti.mk/read/news/3367556/1209540/za-ustaven-sud-zakonot-za-prekinuvanje-na-
bremenosta-ne-e-protivustaven (nocneaeH naT npuctaneHo Ha 19/02/2016)

* HaTawa labep [lamjaHoBcka, cyauja Bo YcraseH Cyn, “Tabep BO U3ABOEHO MUCEHE 3a abopTycoT: XKeHaTa e
OMCKpUMUHMPpaHa” aocTaneH Hahttp://fokus.mk/gaber-vo-izdvoeno-mislen-e-za-abortusot-zhenata-e-diskriminirana/
(nocnepeH nat npuctaneHo Ha 08/02/2016)

* Ibid
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KOH3€pBATVWBHW BPEAHOCTM MNPy TOSIKYBake Ha OAyKaTa 3@ YCTaBHOCT Ha 3aKOHOT 3a
npekuHyBarbe Ha 6peMeHocTa. [1o AeHELLEH AeH, BO NPBUOT NpeaMeT Aypy U NpaBHaTa
TpaauuMja MOrpewHo ce TOMKYyBa AeKa COUMjaNMCTUYKMOT CUCTEM MPOMOBMPaAn
creuvjanHa 3awTrTa 3a 6pEMEH XXEHM U MajKK, @ HE Ha XXEHWTE BOOMLLTO, BO BTOPUOT
CNlyyaj OTCTpaHyBatbeTO O MPaBHOTO TOSIKYBatbe Ha 3aKOHOT M KOPUCTEHETO Ha
MOpasHM U MAEOSOLWKN apryMeHTu ro cnpedysale CyaoT Aa uMma TpaHcdopMaTMBHA
yrfiora BO MakKeIOHCKOTO OMLUTECTBO, HO ja MCKOPUCTW CBOjaTa OAJTyKa 3a Bpakake Ha
TPaAVLUMOHANTHUTE BPEAHOCTU.

3.5 Bpeme

BpeMeTo, cenak, e HajBakHaTa oApeaHula OUAEjKM TONKYBareTO Ha
TpaHcdopMaTUBHATA ynora Ha 3aKOHUTE W BIMjaHMETO Ha CyAoBUTE BO OMWTECTBOTO
MOXeE Aia Ce MeHyBa BO TEKOT Ha BpeMeTo. Kako Wwto Benum TyLwHET, CO TEKOT Ha BPEMETO
MOXeE Ja Ce CNy4u Aeka ,Jiekumjata ke buae He Aeka OLeHyBaHeTO Ha YCTaBHOCTa M
3aKOHWUTOCTa e BpeaHo, TYKy Aeka e 6ecrnpegMeTHO.” ... [MOXe Aa ce rnefa caMo Kako Ha
CTaBame] ,acaga Ha 3aKOHWUTOCT Ha YCTABHOCT Bp3 YMCTO MOAMTMYKA Mpakca Koja
NpoAo/HKyBa 6€3 0AnyKuTe Ha YCTaBHMOT CyA Aa BAujaaT Bp3 Hea™. HajpeneBaHTHWOT
npeaMeT Koj MOXe Aa NOTBPAM AeKa OLEeHYBareTO Ha 3aKOHUTOCTa M YCTaBHOCTa e
Ba)KHa, HO CO BpeMe caMo ja 06e36eayBa 3aKOHMTOCTa Ha NONUTMYKaTA Npakca Bp3 Koja
He BNvjae oanykata Ha CyaoT, e NpeaMEeTOoT CO 3aKOHOT 3a ynoTpeba Ha 3HaMuHbaTa.

3akoH 3a ynotpeba Ha 3HaMUHba

YCTaBHMOT Cya ABa naTuM Ce Mpou3Hece Mo 3aKOHOT 3a ynoTpeba Ha
3HaMumaTa. Bo 1997 rop, Bp3 OCHOBa Ha MHUUMjaTMBA Ha rpyna 4YieHOBM Ha
ONWTUHCKMOT coBeT Ha CACM og lNoctmeap, CyaoT M3BpLUM OLIEHYBaHE Ha 3aKOHWUTOCTA
1 ycTaBHOCTa Ha CTaTyToT Ha ONLWTMHATA KOja ro ypeayBa KOPUCTEHETO Ha 3HAMETO Ha
Penybnuka MakeaoHuja 3aeqHO CO 3HaMMHbaTa Ha anbaHcKkaTa U TypckaTa 3aeaHuua u
3HaMeTo Ha rpagoT ['ocTMBap M HMBHOTO MOCTOjaHO Beere Ha OMLTUHCKAaTa 3rpaja.
YCTaBHWOT CyA ABa naTtu ofnydysalle: belle JoOHeCeHa BpeMeHa oasyka Bo Maj 1997 u
noToa KOHe4yHa oasyka Bo jyHu 1997. Co cBojaTa KOHeYHa oaslyka, YCTaBHMOT cya ro
yKkuHa uneH 140 op CTaTyToT Ha oniuTMHa FOCTMBap BeNEjKU [eKa OmnliTMHaTa HeMa
npaBo fa ja ypeaysa ynotpebata Ha 3HaMubba COrnacHoO uyneH 48 oa YcrTaBoT.
NcTtoBpemeHo, CyaoT ce npov3Hece AeKka 4neHoBMTe of 3akOHOT 3a ynoTpeba Ha
3HaMUHbaTa™ (KOj AaTVpa oA NEPUOAOT Npea HE3aBMCHOCTA, MOKOHKPETHO o4 1973 roa.)
KOj ja ypeayBa ynoTtpebaTta Ha 3HaMWHba Ha HALMOHANIHOCTUTE U ETHUYKUTE rpynu BO
3eMjaTa, He ce npuMeHyBaart o 1989, kora ce aoHecoa AMaHaMaHuTe” (XXIV — LIV) Ha

90 Mapk TywHeT, ,,CyACTBOTO M MHCTUTYUMWTE 3a OLiEHYBare Ha YCTaBHOCTA”, 8 AMepuKaHcKka yHBEp3UTETCKa peBuja Ha
MelyHapoaHo npaso 1 nonuTtuka (1993) 501 fo 504.

91 Cnyx6eH BecHuk Ha Coumnjanuctuuka penybnmka Makeaoxuja 6p. 40/73

92 Cnyx6eH BecHuk Ha Coumnjanuctuyka penybnmka MakeaoHuja 6p. 16/89
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YcrasoT Ha Couujanuctudka Penybnvka MakemoHwja™. [JonosHUTENHO, YCTaBHOCTa U
3aKoHuTOCTa Ha CTaTyToT Cce CTaBaaT noA npallaree of ctpaHa Ha CyaoT of rnegHa
TOYKa Ha ogpenbaTa 3a MOCTOjaHO MCTakHyBarbe Ha 3HAMWUHATA, A0AeKa 3aKOHOT 3a
ynotpeba Ha 3HamMuHaTa NpeuunsHoO yTBpayBa BO Kov Npuinku Tpeba aa ce nctakHyBa
AP>XaBHOTO 3Hame™.

OBaa oanyka e o4 rofiemMo 3Hayere 3a [APXKABOTBOPHMOT Mpouec BO
MakegoHuja koj 0TrnoYHa Bo 1991 rognHa, o ornes Ha Toa LWTOo 3eMjaTa e MyNTUeTHUYKA
N ce onpegeny 3a pa3BuBarbe Ha MYATUKYNTYPHO OMLUTECTBO MPEKy pasfivyHu
MexaHWu3MK 3a pacnpezienba Ha BnacTa rnomery IOMMHaHTHUTE ETHUYKM IPYnu, HajMHOTy
nomery MakepoHuute u AnbaHuuTte. EcdekTute o/ 0Baa OA/IMKa CE MOBEKEKPATHU.
HajnpewuH, Taa He 6elue cnpoBefeHa 04 CTPaHa Ha OnwTMHa MocTMBap M 3HaMUHbaTa Ha
Penybnuka AnbaHnja n Typumnja He 6ea oTcTpaHeTu oa japbonuTe. BTtopo, oBa bele
NnpuvynHa 3a OpraHu3Mpare NpoTecTu, MOMMUMCKA MHTEPBEHLMja 3@ M3BPLUYBakEe Ha
oanykaTta, TpW XPTBM, ancerbe U 3peKyBahbe 3aTBOPCKa Ka3Ha 3a pagoHavaHMKOT Ha
FoctuBap nopaan 3noynotpeba Ha dyHKUMjaTa rpagoHaYanHUK W nopaau
Npeav3BUKYyBak-e 1 pa3ropyBatbe Ha HaLMoHaHa OMpasa, pasziop U HETPReHne nomery
XUTENUTE Ha OnwTWHaTa [oCTMBap U MOLMPOKO, NMOMery rparaHUTe Ha COCeaHUTe
OMNWTMHWN; OpPraHn3Mpamr-e OTMNOP M HEMOCYLUHOCT KOH 3aKOHCKUTE peLleHmja 1 MepPKU Ha
Bnapata®.

YnoraTa Ha YCTaBHMOT CyA, BO OBOj C/ly4aj e 3a hopManmcTmyka ogbpaHa Ha
CratyToT. CyaoT BO oaJ/lykaTa Ce OCBPHYBa Ha HEKOJKY BaXXHM Mpallakba NoBp3aHu Co
0B0j npeamer: (i) dakToT Aeka eTHWYkuTe AnbaHum Bo MakefoHuja rv ocnopysaaT
ctonboBnTe Bp3 KOWM € u3rpageHa MakegoHCkaTa HauMOHanHa Ap)kaea: YCTaBoT,
NoKanHaTa caMoyrnpaBa M jaBHOTO MCTAaKHYBakbe Ha HaUMoHanHuTe cumbonu™; u (i)
notpebata 3a YCBOjyBarb€ MOMMTUUKM MEPKU CO KOM Ke ce AoypedaT npaBaTa Ha
€THUYKMTE MasIUMHCTBA 3a ClI060AHO n3pasyBarbe, HEryBake 1 pa3BuBat-e Ha HUBHUOT
HauMOHaneH MAEHTUTET COrnacHo uyneH 48 oa YcraBoT. HamecTo Toa, oanykaTta Ha
YCTaBHMOT CyA OCTaHa Aa 6uae WMHCTPYMEHT 3a MOMUTUKM Ha KOHMIMKTW, LWTO
WHAMPEKTHO A0BeAE A0 ETHUYKNOT KOHM/IMKT NOMEry MakeaoHCKUTe 6e36eAHOCHM CUK
n anbaHckuTe ,BoCTaHnyku™ rpynu 8o 2001 rog.

Bo 2005 roa., no uenomeceyHa gebata, MakegoHckoTo CobpaHue ro goHece
HOBMOT 3aKOH 3a yrnoTpeba Ha 3HaMuHbaTa Ha ETHUYKUTE 3aeaHunLM BO MakeaoHuja” co
50 rnaca 3a Ha C[ICM 1 Ha nonmMTu4kaTa napTuja Ha TpaHCcopMupaHuTe ,BOCTaHULM" -
[emokpaTckaTa yHuja 3a mHTerpauumja (moHatamy BO TekcToT, AYW). 3akoHoT 6ewe
MPOTOJIKYBaH Kako 3HaK 3a peflakcuparbe Ha MEryETHUYKUTE OIHOCK BO 3eMjaTta buaejkm
CO Hero ce ypeaM MOXHOCT@ 3HaMuHbaTa Ha ETHUYKUTE 3aedHuMuM jaBHO Jda ce
NCTaKHyBaaT BO e€AUHMLMTE Ha JIOKasiHaTa camMoynpaBa BO KOW >XMBEaT 3aefHuuuTe.
Cenak, BO Toj MeceL, 6ea nogHECEHN NET MHULUMjAaTUBM Npea YCTaBHUOT Cy/ 3a OLEHKa Ha

93 Onyka Ha YCTaBHWOT CyA 3a OLieHyBakbe Ha 3aKOHUTOCTa U ycTaBHOCTa Ha CTaTyToT Ha onwTuHa Moctveap Y. bp.52/97
o 11.06.1997

94 Cnopena ¥Y.bp.52/97 Toa ce ap>aBHW NpasHULM, NPOCiaBK, KyNTYpHM, CMOPTCKU M OCTaHaTU BMAOBM Ha MaHUdecTaumm n
NpoCnaBy Ha MPMBATHW HACTaHW Ha rparaHuTe.

95 KoHeyHa oanyka 3a AonyLuTeHoCTa Ha annukaumjata 6p. 50841/99 oa Pydu Ocmanu n apyrute npotus MopaHeluHa
JyrocnoseHcka Penybnvka MakefoHuja e goctanHa oHnajH http://www.pravda.gov.mk/txt/presudi/eng/osmanieng.htm
(nocnepeH naT npuctaneHo Ha 30/09/2015)

96 [ackanoscku Xuaac, “CnposeayBareTo Ha OXpUACKVMOT AOrOBOP BO jaBHWOT CEKTOP: eAHaKBa WU NpaBWyHa 3acTaneHocT
Ha rparaHuTe” Bo MakenoHuja no OXpUACKMOT paMKOBEH A0roBop, Bnagumup Munuvx v ap, (eds.), ®AOOM: Ckonje, 2006.

97 Cnyx6eH BecHWK Ha Penybnuka MakeaoHwja 6p.58/2005
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3aKOHWUTOCTA Ha uneHoBuTe 4%, 5%, 6' 1 8" oA 3aKoHOT.

Bo 2008 roa. YcTaBHMOT Cya [OHece KOHeYHa oAsyka no MpeaMeTorT.
OanykaTta og 25-T1 oktomepum 2008 yK1Ha A4enoBm o4 croMeHaTuTe oapeadu og 3akoHOT
3a ynoTtpeba Ha 3Hamumbata. MiMeHo, CyaoT npoueHn Aeka 3akoHOT e yCTaBeH UM BO
COrNacHOCT Co amaHaMaHoT 8 o YcraBoT. Cenak, CyaoT ce npou3Hece Aeka NpaBoTo 3a
ynoTtpeba Ha HMBHUTE 3HaMMHba He Tpeba fa buae Bo ogHoOC co 6pojHOCTa Ha 3aeaHuLaTa
BO 0/ipe/ieHa OMLUTMHA BMAEjKM TOoa HE € BO COrMacHOCT CO aMaHAMaHOT 8 o1 YCTaBoT U
yneHosute 20 M 21 oa PaMkoBHaTa KOHBEHUMja 3a 3aWTWUTa Ha HaLWOHaNHWUTE
ManumHctea. OTTamy, CyaoT ce onpeaenv aa rn n3bpuile 360poBuTe KoM ynaTyBaaT Ha
»MHO3MHCTBOTO Ha HaceNeHNeTO", Npu WTO 0406pK jaBHM UCTaKHYyBaHa Ha 3HaMUH-aTa
Ha CMTE ETHUYKW 3aeHWLM KOW XKMBEAT BO OJHOCHUTE OMWTUHW. Bruaejkn ap>xaBHOTO
3HaMe e cuMb01 Ha CyBEPEHWUTETOT Ha ApxasaTta, CyaoT OAsly4mn caMo OBa 3HaMe fJia ce
KOPUCTM BO APXKaBHUTE MHCTUTYLUK, AOAeKa Nped 06jeKTUTe Ha Sloka/iHaTa caMoyrnpaBsa
ynoTpebaTta ce NnpoLInpyBa Ha 3HaMWHba Ha cUTe 3aeaHnUM (T.e. TypcKa, Cpricka, poMcka,
Bnallka). Bo Taa cmucna, oanykata Ha CyaoT He e BO HacOKa CaMo Ha CTpora 3altuta Ha
YcTaBOT TYKy nMpuAOHEcCyBa 3a [ApPXaBHOTO rpajewe Ha MakegoHuja Kako
MYNTUKYATYpHa ApXXaBa Ha CMTE 3aeAHMUM 1 MO OrpaHMyyBa TPEHAOT Ha pa3BuBarbe Ha
3eMjaTa Kako OuHaumoHanHa Aapxaea Ha MakedoHUM M eTHUYKM AnbaHum Kako
JOMMHAHTHM €THUYKM 3ae4HUUN. VICTOBPEMEHO, CO OrpaHMYyBarbeTO Ha KOPUCTEHE Ha
3HaMMHbaTa Ha ETHUYKMTE 3aeAHMUM HA ONWTUHCKO HMBO CyaO0T Fo NoAAp>KyBa NpoLEeCOT
Ha JeleHTpanv3aumnja Nnpeky peryampame Ha obBpckaTa Ha onwTMHaTa BO oapeaba 3a
TOQ TOYHO BO KaKBW NMPUroam 1 Ha KakoB HauMH Ke Ce UCTaKHYBaaT 3HaMu1mbaTa.

Bo 0Boj cnyyaj CyaoT ro ynotpebu MeryHapoaHOTO MpaBo M NPUMEHU npakca
0/1 APYr1 IEMOKPATCKM 3EMjW BO TPaH3MLMja Npu TONIKYBak-e Ha CBOjaTa oAJ1yKa AaBajku
JOMOMHUTENHO TOMKYyBarbe Aeka ynoTpebaTa Ha HauMoHanHUTe cuMbonm Ha apyru
OPXaBM HE € NPOTUB CYBEPEHWUTETOT M [APXaABHUOT WHTerputeT Ha Penybnuka
MakegoHnja'”. Co ornes Ha Toa LWITO 3HAMMHATA Ha ETHUYKUTE 3aedHVLM BO
MakegoHuja ce apxaBHu cumbonn Ha T.H. Penybnvka Anbanuja, Penybnuka Typuuija,
Penybnuka Cpbuja utH., CyaoT BO CBOjaTa oAnyka MOHYAM MpaBHA aHanM3a Ha
BueHckaTa KOHBEHLMja 33 KOH3YapHM oaHocu'™ Koja, cornacHo ctasosuTe 2% 1 3'* og
CBOjOT ufieH 29, He ja 3abpaHn ynotpebaTta Ha HauuMoHanHM cumbonu of 3eMjaTa-
ncrnpakay Bo 3eMjaTta-npumaten. OCBeH KOPUCTEHETO Ha BMeHCKaTa KOHBEHLIMja Kako

98 YpeayBa Aeka BO OMLUTMHA CO MOBEKe ETHUUKM 3aeAHULM Kaje LITO TWe MPeTCTaByBaaT MHO3MHCTBO Of HaCeNeHUeTo,
npeA ONWTWHCKaTa 3rpajia U UHCTUTYLIMMTE Ha OMLITWHATA 3HAMETO Ha 3aefHuLMTE ke 6uae UCTakHaTO 3aefHOo CO
3HaMeTo Ha Penybnuka MakegoHuja

99 YpesyBa Aeka BO OMIUTMHA CO NOBEKe ETHUUKM 3aeHULM Kafie LUTO TWe NPeTCTaByBaaT MHO3UHCTBO Of HACENEHUETO,
npeA OnwTUHCKaTa 3rpaaa, MHCTUTYLMWUTE Ha OMLITWUHATA, jaBHUTE YCTaHOBW, MHMPaCcTPYKTYpHU 06jeKTv v Ap., 3HaMeTo
Ha 3aefiHUUMTE Ke 61ze 1CTaKHATO 3aefiHO CO 3HaMeTo Ha Penybnnka MakeaoHWja 3a BpeMe Ha ApXKaBHU MpasHULM

100 YpeayBa fieka BO OMLITMHA CO MOBEKE ETHWUYKM 3aeAHULM KaZe LITO TUe NPETCTaByBaaT MHO3WHCTBO Off HACcENEHNETO,

3HaMeTO Ha 3aefHULMTE Ke Ce KOPUCTY 3aefHOo CO 3HaMeTo Ha Penybnvka MakefoHuja 3a BpeMe Ha MeryHapoaHu
cpenbu, NoceTu, NPoOCaBu U KyNTYPHO-MOAUTUYKN U APYTX HAacTaHu

101 YpenyBa kako ce UcTakHyBa 3HaMeTo Ha Penybnvka MakeaoHWja 3aeAHO CO 3HaMUHbaTa Ha 3aeHULMTE U 3HaMETO Ha

onwTuHaTa / rpagot

102 OueHyBarbe Ha yCTaBHOCTa Ha 3akOHOT 3a yrnoTpeba Ha 3HaMWHbaTa Ha ETHUYKWTE 3aegHUUM Bo MakesoHuWja, oasyka

Y. 6p. 133/2005, goctanHa Ha uHTepHeT http://www.ustavensud.mk/domino/WEBSUD.nsf/ffcOfeee91d7bd9ac1256d280
038c474/f0f77feb649e1e7fc12573800037b2a9?0OpenDocument

103 MakenoHwWja e NoTNMUCHUYKaA Ha BueHckaTa koHBEHLUMja 3a KoH3ynapHu ogHock of 1993 co Oanykata 6p.23-2185/1 on

28jynu 1993 rog, objaBeHa Bo Cnyx6eH BecHuk 6p.48/1993

104 YneH 29 cTaB 2 rnacu: "HaumoHanHOTO 3HaMe Ha 3eMjaTa-ucnpaKkay MoXe fla Ce UCTaKHE W Hej3UHUOT rpb Aa ce

UCTaKHe Ha 0B6jeKTOT Ha KOH3ynapHaTa KaHLenapuja v HejauHaTa Bne3Ha BpaTa, Ha pe3uaeHumjaTa Ha pakoBoaNUTENoT
Ha KOH3ynapHaTa KaHuenapuja 1 Ha HeroBuTe NpeBO3HM CPeACTBa Kora ce KOPUCTU BO Cyx6eHu uenn.”

105 YneH 29 cTaB 3 rnacy: ,lpy KOpUCTErbE Ha MPABOTO YCOrNaceHo Co OBOj Y/EH Ke Ce BOAM CMETKA 3a 3aKOHUTe,

nponucuTe u ynotpebata Ha 3emjata-npumay”
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OCHOBA Ha CBOjaTa 0AJlyKa, YCTaBHMOT CyZ ja uMTmpa HajaobpaTta npakca og Penybnuka
CnoBeHunja, KOja CO CBOJjOT YCTaB [03BOSyBAa MPaBO MTANMjAHCKOTO M YHrapCKOTO
MasIUMHCTBO Aa MM KOpUCTAT HaUMOHANHMTE CMMB0NN Ha TUe 3eMju Kako COMCTBEHW BO
3eMjaTta'®. Cenak, jaBHOTO MCTaKHYBar€ Ha 3HAMETO HA ETHWMYKUTE MaNLMHCTBA 3a
BPEME Ha Mer'yHapoaHW COBVPY 1 MOCETM HE € YCTABHO OrpaBaaHo B1AEjkM TUE 3HaMUHba
ro HeryBaaT MAEHTUTETOT Ha 3ae4HULNTE, @ HE HAaLMOHANIHNOT CyBEPEHUTET:

,BO cay4aj Ha npeyekysarbe uau UCHPAKAHE HO HOCUMENU HA HAj8UCOKU
OpIHABHU GhYHKYUU UuAu 1pu nocemu HA CMPOAHCKU OpHABHUUU UAU BUCOKU
npemcmasHUyU Ha Me2yHapooHama 3aedHuua (anuHeja 5) ce ucmakHysa 3Hamemo Ha
YsneHosume Ha 30e0HULAMA, U MOA HE MOXce 0d UMA UCM MpemMAaH KOKO 3HaMe CO Koe
ce u3pasysa u Heaysa udeHmMumMemom Ha YseHosume Ha maa 3aedHuuya, budejku 8o
makea npu2o0a He ce uspasysa udeHmumemom Ha 3aedHUyUmMe, myKy OpmasHuom
cysepeHumem. Bo makeu HacmaHu crioped npoueHkama Ha Cydom, ycmasHO e
onpasdaHo 0a ce ucmakHysa camo OpxcasHomo 3Hame””

Co ornep Ha Toa LWITO MpallaHkeTo Ha ynotpeba Ha 3HaMuHaTa € BUCOKO
NONUTMYKO, edekTUTE Ha oanykaTa Ha YCTaBHWMOT Cyd Ce O4 OrpOMHa BaXXHOCT 3a
onwtecTtBoto. Co oOrnes Ha Toa LWTO OAJyKaTa Ha CyaoT MMa NoTeHuMjan 3a
KOHCONMAMpare Ha NOCTKOH(MKTHaTa AeMOKpaThja BO MakedoHMja, BaXHO e fa ce
YBUAN KaKO ApyruTe (pakTopu — jaBHOCTa, NapTumMTe Ha BAacT M BO Onosvuujata,
npaBHaTa 3aeAHuUa - BO LENOCT ja npudatunie oanykata. VMIMeHo, BO BpeMeTo Kora
CynoT ja oueHyBalle YCTaBHOCTa M 3aKOHUTOCTa Ha 3aKOHOT 3a ynoTpeba Ha 3HaMumbaTa,
0BOj Cny4aj co3nazie TeH3Mja NOMEry NOMUTUYKUTE MapTUKM Ha ETHUYKUTE AnbaHum U
€THUYKMTE MakeaoHUW. 3aTerHaTocTa KysIMMHUpaLle co oafykata Ha CyaoT. ETHUYKuTe
AnbaHuM npawareTo ro npeTcTaBMja Kako Aa ce 3abpaHyBa MCTakHyBarbe€TO Ha
anbaHCcKoTOo 3HaMe Ha 3rpaam 1 06jeKkTn oA HauMOoHaHa BaXKHOCT, CO LUTO Ce OrpaHn4yBa
ynotpebata Ha 3HAMETO Ha OMWTMHCKO HUBO, WM MOKpaj TBpAeHeTo Ha CynoT Aeka
HeroBaTa OAJlyKa BCYLIHOCT ,[JaBa MOXHOCT 3a ynotpeba Ha 3HamMumaTa of cuTe
€THUYKM 33e[HVLM KOM XXMBEAT BO CBOUTE onwTuHM”'®. OBa co3aage NoUTUYKK
NPUTUCOK KOj pe3synTupalle co Toa wTo lNpeTcegatenot Ha YcrtaBHuoT cya, Cyauvja
Jycydun n Cyamja MonoxaHn (obajuata oa anbaHcka eTHUYKa 3aegHuua), NogHecoa
octaBka. Cyaunjata Jycydu aaae nsjaBa 3a HaUMOHANHMOT CEPBUC UCTaTa BeYep Kora ce
[OHece oAJlyKaTa M elHa ceaMuLa Npej HejanHOTo objaByBatbe, MPeTCTaByBajku ja Kako
,MONUTUYKA" Befejkn Aeka Toj Mopan Aa NoAHEece OCTaBka CO Hamepa Aa ,McrnpaTtu
MOCKSTHa Nopaka buaejkn N3ABOEHO MUC/IEHE HEMA [1a UMA HUKAKBO BNnjaHne””.

[leMOKpaTCKMOT KapaKTep Ha oafykaTa He 6elue yHMBep3aniHo npudaTteH BO
uenata Apxasa. [pagoHadanHuuMTE 0f €THMYKO anbaHcko MOTekno ja oTdpnuvja
oANyKaTa TBPAEjKM ieKa Taa ro HapyluyBa AyxXoT Ha OXpUACKMOT A0roBop'’. YCTaBHMOT
cyn Bo odwumjanHa m3jaBa MM OLEHM KOMEHTapuTe M KPUTUKUTE Ha oaslyKaTa Kako

106 OueHyBatbe Ha yCTaBHOCTa Ha 3aKOHOT 3a ynoTpeba Ha 3HaMuHbaTa Ha 3aeaHuuMTe Bo MakefoHuWja, oanyka Y.6p.
133/2005 e poctanHa Ha uHTepHeThttp://www.ustavensud.mk/domino/WEBSUD.nsf/ffcOfeee91d7bd9ac1256d280038c4
74/f0f77feb649e1e7fc12573800037b2a9?0OpenDocument

107 Ibid

108 BunjaHa 3adwupoBa, AHEBEH BeCHWK Beuep, ,3HamMuhbaTa JoHeCoa OCTaBkM BO YCTaBHUOT cyA”. [oCTanHO Ha MHTEpHET Ha:
http://vecer.mk/makedonija/znaminjata-donesoa-ostavki-vo-ustavniot-sud (nocneaeH nat npucraneHo Ha 15/07/2016).

109 Ibid

110 Bo AyXoT Ha OXpuACKMOT PaMKOBEH AOrOBOP BO OBOj KOHTEKCT ce nogpasbupa aeka CyAcTBOTO Tpeba Aa ro nouutyBa
NpaBoTO Ha BETO KOE ManLMHCKUTE 3aeAHULM [0 MMaaT CO 3aKOH. 3a 3aKOHOT 3a 3HaMubaTa Ce rnacalle co npuMeHa
Ha bageHTepoBuoT npuHumMn. OA Apyra cTpaHa, cyaunTe Bo CyaoT ce n3bupaaT co npumeHa Ha baaeHTepoBMOT NpuHLMN,
HO npw oanyyyBarbeTo CyAoT He ro NpUMeHyBa Hero.
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npuTUCOK Bp3 paboTaTa Ha CyaoT, nocebHo buaejkm oanykuTe Ha CyaoT He Tpeba aa ce
KOMeHTMpaaT, TyKy MpBO Aa ce objaBaT, nmpouuTaaT, aHanu3upaaT, M noToa fa ce
n3spwat'. BakBOTO pasMUCIyBare € BTEME/IEHO BO TpaauumjaTa Ha MakeaoHCKMOT
YCTaBeH CyA 1 HeroBuTe CyaAMn MHOIy ro NpakTMKyBasie BO MeprMoaoT 04 HeE3aBMCHOCTA
na cé ao 2007 roa. CyaunTe 4YecTo ro npoLIMpyBaaT TOJSIKYBakEeTO Ha edheKToT of
HMBHaTa NpecyAa TOMKY MHOTY LITO OYEKyBaaT NoLuMpoKaTa U eKcrepTckaTa jaBHOCT Aa
He KOMEHTMpaaT MO OAJIYKMTE KOM ce M3BpWHM M 06Bp3yBayvku. KynTypaTa Ha
HEKOMEHTMPAHE Ha OANYKWTE Ha YCTaBHMOT cya nocebHo poara A0 M3pa3 BoO
aKazemcKaTa jaBHOCT, BUAEjKM HUKOj ol OHME KoM 0AB6MNCKY ro NpoyYyBaaT YCTaBHMOT
CyZA He ja aHanu3unpan cyackaTa npakca Ha CynoT.

OTtTamy, oanykata Ha YCTaBHMOT Cya MOHaTaMy npeau3BuKa AWMCKYCUU U
aebaty no npallakeTo Ha ynotpeba Ha 3HaMUHbaTa Ha €THUYKKUTE 3aeaHuun. Taa ce
KOpUCTeLLe Kako OCHOBa Ha MOHaTaMOLLHKM NPOMeHu Ha 3akoHoT BO 2011 rogmHa, co Kom
3aegHnUmMTE Koum ondakaaT noseke oa 50% o/ HaceNeHNETOo BO STIOKA/IHaTa CaMoyrnpaBa
MO>X€ Aia 0 UCTAaKHAT HMBHOTO 3HaMe NOKPaj AP)KaBHOTO Npes jaBHWU 1 nokanHu 06jekTn
M MM OBNACTyBa eAVHULMTE Ha JIoKanHaTa camMoyrnpaBa Aa pellaT Kora Ke ce KOpUCTu
3HaMeTo Ha 3aegHuunTe. Co aMaHAMaHUTE UCTO Taka ce NpeaBnayBa ApXXaBHOTO 3HaMe
fa 6buae noronemo 3a efHa TpeTWHa CrOpeAeHO CO ApyruTe 3HaMurba. 3HAaMETO Ha
3aeqHULIATa UCTO TaKa Ke bmae UCTaKHaTo 3a BPeMe Ha ouLIMja/iHM NOCETU Ha BUCOKM
NPETCTaBHMUM Ha MeryHapoAHaTa 3aeAHuLa BO OMWTMHATa M 3a BPeMe Ha AEHOBM Ha
JIOKa/THW ¥ MEFYHaPOAHW HAaCTaHW OpraHM3MpaHu o ONwTUHATA.

BakBMOT pa3Boj Ha HacTaHWTe MoKaXyBa AeKa NPBOTO CYACKO OLEeHYBahe Ha
ynotpebaTta Ha 3HaMUHbaTa HaBUCTMHA Ce MOKaXa Kako 6ecnpeMeTHO CO M3MUHYBarbe
Ha BpeMeTo, fodeka MOCNeAHOTO OueHyBake Ha YCTaBHMOT CyAd WMMa BaXkHa
ONWTECTBEHO TPaHChopMaTMBHa Y/iora BO MakeJOHCKOTO OMNwTeCTBO. Mako nocneaHaTta
oanyka Ha CyzoT He b6elwe npudaTeHa o anbaHckaTa eTHUYKA 3aeAHMLA U HEj3MHUTE
NONMTUYKM NNAEpU, Ha KpajoT nMalue ,,nospaTeH edpekt”. MMeHo, gebataTa 3a oanykata
Ha CygoT ro onecHM OTKpMBameTO Ha OdeKyBamaTa Ha anbaHckata 3aegHuua U
3aKOHCKUTE MOXHOCTW 3a 33/l0BO/NlyBake Ha TakBUTE OyekyBara (06pasnoxxeHn BO
opnykata Ha Cygot). OTTaMy, YCTaBHMOT CyA MMaLLle BaXkHa yora BO OCMUCTyBaHE€TO Ha
peLleHnja 1 NoAUTUKK, CO LITO TOj Npe3eae TpaHchopMaTUBHa yiora BO Make4OHCKOTO
OnLITECTBO.

3.6 Jlerutumurer

Bo 3emMjuTe BO TpaH3uumja, ynorata Ha YCTaBHUTE CyAOBW € KJly4yHa 3a
AeMokpaTtujaTa. TOKMY KakKo CO YCTaBHOCTa, MaBHUOT apryMeHT Npu AUCKYTUPare Ha
TpaHcdhopMaTMBHATa yflora Ha CyaoBUTE e MoBp3aHa Co nerntuMmHocta. Caaypcku
obpasnara Tpu ANXOTOMMM 06jaCcHYBAjKM ja NErMTUMHOCTA Ha YCTaBHUTE cyaoBu. MpeaTa
Ce ofHecyBa Ha Toa KOJIKY MOXe Aa MM Ce BepyBa Ha CyAOBMTE — COLMOSIOLLKM
NErMTUMNUTET; U Kako CyACKUTE Mnpecyau ce ueHaT of rnefHa To4yka Ha HuBHaTa
He3aBUCHOCT, 0bpasnoXxeHne M JOCNEAHOCT — HOpMaTMBEH nerntumuTeT. BTopaTa

" NnTepsjy co cyamja MupjaHa Jlazaposa-TpajkoBcka 3a paano CrnoboaHa EBpona, A0CTanHo Ha MHTEPHET Ha:
http://www.makdenes.org/content/article/1485147.html (nocneaeH nat npuctaneHo Bo aBryct 2015).
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OMXOTOMUja Ce OAHECYBa Ha NPUAPXKYBaETO HA Cy[OT KOH YCTABHO MNpu3HaTUTE
rPaHULIM U HErOBO MOCTanyBake BO PaMKM Ha YCTAaBHO AedUHMpaHUTE CTaHaapan —
opmaneH NeruTUMUTET; U MeTa—yCTaBeH NErMTUMUTET, KOj € COCPelOTOUEH Ha Toa
[anu KNy4YHUTE YMHUTENIM Ce COrnacyBaaT CyZI0T [1a o YXK1BA CTAaTyCOT U HAANEXHOCTUTE
npeaBvaeHn co YCTaBoT. TpeTaTta ANXoToMuja Ce OJHECYBA Ha B/IE3HMOT NErUTUMUTET —
NpoLec Ha MMeHyBatbe W OBMACTyBakba 0f COBpPaHMETO, Xapu3MaTta WM YrnieaoT Ha
NOeaunHW Cyanm; Kako U U3NIE3HUOT NErUTUMUTET — NMOCIEAHNULMTE Of HUBHUTE MOCTaNKM
BO OZIHOC Ha IOMUHAHTHUTE MONUTUYKM BPEAHOCTM BO OMNLWITECTBOTO.

CoLMOJIOLKM NIerMTUMUTET

CoumMOoNOWKNOT NErMTUMUTET € MNoBp3aH Co poBepbaTta Koja ja yxuBa
yctaBHnoT cya. Crnopen Caaypcku'™, npalwarbeTo Aanv MOXeMe Aa BepyBaMe BO
oApeneHa UHCTUTyLMja NOBEKe of HeKOja Apyra Uim He Ke UMa oapas Bp3 M3pasyBate
Ha YOBEKOBWTE MNpaBa MOBEKe OTKOJIKY FpukaTa 3a CAMOWMHTEPECOT Ha OApeaeHM
UYIEHOBM, M TOA 3aBUCM O HWM3A pasnyHKU HaKTopu NOBp3aHM CO hopManusmMpaHuTe
obpacum Ha eBanyauuja, n3bop, OTHYETHOCT, AO/MKMHA HA MaHAAT, OTMOBUKYBakbe, UTH.
Ha OHME KOULWITO paboTaT BO MHCTUTYLMUTE. OTTaMy 3aBUCK Of CyAMUTE Aanu Ke My ce
BEpyBa Ha CyAOT M HA HEroBuTe npecyau, O4 HUBHMOT aBTOPUTET, KBANUTET Ha
npecyaute M aBTOPUTETOT M MOKTA Ha WHCTUTYUMjaTa Aa ro TpaHcdopmupa
OMNWITECTBOTO M Aa MM MOTeHuMpa AeMOKpaTCKuTe BpefHoCcTM. Bo Taa Hacoka, He ce
o4yekyBa o/ CyAoT Aa oAslyvyBa CO HaMepa Aa ja 3a40BO/M jaBHOCTa TyKy Aa AOCYAyBa
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" Bojuex Cagypcku, ,YCTaBHUTE Cy[0BM BO MPOLIECOT Ha TpaHanuwja: JlerntumnTeT u gemokpaTtusaumja®, MpaseH dakynteT
CuaHej, VictpaxyBare Ha npasHu cTyamm 6p. 11/53, aBryct 2011, goctanHo Ha http://ssrn.com/abstract=1919363
' Bojuex Capypcky, Mpasa npea cynosute: CTyauja 3a yCTaBHUTE Cy0BU BO MOCTKOMYHUCTUYKUTE Apxasu Bu LIEW (2005)
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COrNacHO 3akOH WM COrylacHO CoBECTa Ha CyaunjaTa, He3aBUCHO KOj e CTaBOoT Ha jaBHOCTa No
Toa npawatrbe. OTTamy aosepbata BO YCTaBHMOT cya He Tpeba fda ce cnopeaysa coO
posepbaTta BO Apyra vHCTUTyumja (Mnn BO 36Mp MHCTUTYLMK) Kora cTaHyBa 360p 3a
HeroBoTO MocCTanyBare. HeKonKy penpe3eHTaTMBHU WUCTPaXKyBaka CrpoBeAeHW 04
LMK ja uctpaxyBane goepbaTa BO onwTecTBaTa, WK MOTOYHO, MepUenUUUTe Ha
fosepba BO MaKe[AOHCKUTE MHCTUTYLMW. AHaNM3UTE Ha UCTPaXKyBareTO MOKaXKyBaaT
JleKa reHepasnHo rparaHvMTe He BepyBaaT BO cyaosuTe. lNoBeke oa nonosuHa (58,8%)
n3jaByBaaT Aeka HeMaaT fgoBepba unv rnaBHO He MM BepyBaaT Ha cyaosuTe. Co ornes Ha
TOa LITO ABa NaTu MoBeKe NCMUTaHMLM He MM BepyBaaT Ha CyAoBWUTE, BO criopeaba co
34,9% Kou rnaBHO MM BepyBaaT WM MMaaT BUCOK CTeneH Ha gosepba BO CyaoBuTE,
HaBMCTMHa € ANCKYTabMNHO Aany MOXeMe Aa ' KOPUCTMME NoAaToumMTe KaKo CivKa 3a
fosepbata BO YCTaBHMOT cyA ucTo Taka. Co ornea Ha Toa WTO YCTaBHMOT cya e
MHCTUTYLMja Sui generis, a He Aen oA CyACKMOT CUCTEM, M CO Orned Ha Toa LTO BO
ApYyruTe NOCTKOMYHUCTUYKM 3EMjU rparaHnTe HeMaaT foBepba BO pelOBHUTE CyZI0BU, HO
“MaaT rorosieMa AoBepba BO YCTaBHMOT cya', pesyntaTute O aHKETUTE Kou ce
NpeTCTaBeHn BO C/IMKaTa NOAOSY HE MOXEME [ia ' 3eMeMe Kako CUrypHa nHamnkauuja 3a
posepbaTa BO YCTaBHUOT CYA.

Bo OTCYyCTBO Ha CUMrypHM MOAATOUM Of aHKETU U UCTpakyBaka BO OQHOC Ha
poBep6aTa Ha rparaHnTe Bo YCTaBHMOT CyZl, BO OBOj i€/ ce NOTNMpaMe Ha aHam3uTe Ha
MeaUyMCKWUTE Hanucu 1 MHTepsjya. CTpyyHuTe nmua Bo obnacta Ha npaBOTO KoM v
MHTEPBjyMpaBMe 3a OBaa CTyauja CMeTaaT Aeka aoBepbaTa BO YCTaBHUOT Cya € A0oCTa
Hucka. ,HajMHory 6uaejkn CydoT € BO 3aWTWTa Ha BNaauMHWTE MOJIMTUKK, @ HE BO
3allTMTA Ha 3aKOHUTOCTa M YycTaBHOCTa”'', BeNM WAMMMOHOT BO [0CTaBYBaH-ETO
WHUUMjATMBM 3@ OLeHYBame Ha YCTABHOCTA M 3aKOHUTOCTA, r. CtameH ®ununos. Ho,
HacnpoTu nepuenuujaTa Aeka aosepbaTta BO CyaoBuUTe e Hucka, r. CrameH ®unnnos u
noHatamy nosegysa umHuumjatvem npen Cynot. CnMpOBCKKM, UCTO Taka, TBpPAM Aeka
nonuTUYapuTe MMaaT OrpoOMHO BfIMjaHWE BP3 HMBOTO Ha AoBepba BO OBaa MHCTUTYUMja.
JaBHO mM3paseHaTa ,Kputrka” og noBMcokn dyHKUunoHepu, nocebHo oa lMNpeTtceaarenor
Ha BnagaTa Kkora Tue He ce 3a0BO/HM CO oapeaeHn oanyku Ha CyfoT ,Mcrnpaka nopaka
110 jaBHOCTa fieKa T1e, rparaHuTe, HemMaaT YCTaBeH Cya KOMy MOXe Aa My BepyBaat™,
MNMoHaTamy, ,CO OBa MOKaXkyBaaT AeKa MOTTUKHyBaaT HernoumTyBarbe Ha CyaoT Kako
WHCTUTYUMja, CO LWITO ja MOTKOMyBaaT HeroBaTa CyLUTMHCKA Yy/ora BO YyCTaBHaTa
aemokpatuja™.

HaBnCTvHa, BO M3MMHATUOT Nepuoz 04 ABe roavHu ce 3abenexxysa napaneneH
TPeHA Ha >XeCToku Hanaam Bp3 CyaoT M HeroBuTe Cyanu, HO He 04 UCTaKHaTU U BUCOKMU
BMaguHn yHKUMOHEPK, TyKy 04 MNOAUTMYapW o4 oro3vuujata M aKTUBUCTM 0f
rparaHcKuoT cekTop. HanmaguTe ce aBwxxea oA AnYHK, ad-hominem, aprymeHTV A0
HaBOAM [IeKa CEMEjCTBOTO Ha npeTceaaTenoT Ha YC 6uno BMeLwaHo BO dhancndurkyBarbe
Ha n360pn 3a CTyAeHTCKO pakoBoacTBO BO 2002 M HENOTKpeneHW HaBoau Aeka
HEj3MHOTO CEME]CTBO € HarpaayBaHO CO BUCOKW BNaauHN dyHKUMM 6e3 HMKakBa 3acyra

% PeHata Yuu, “YcraBHuTe cyaosm Bo LleHTpanHa 1 uctoura Espona: LLTO ro npasy Npaluarketo NpeMHOry NoMTuyKo?”,
Juridica Bbp. 2/2007 cTp.47-59, poctanHo Ha UHTepHeT Ha: http://www.juridica.ee/juridica_en.php?document=en/
international/2007/2/132526.PRN.pub.php

5 YuTepsjy co CTaMmeH OUMMOB, NEH3MOHMPAH MPABHUK, aABOKAT ¥ aBToOp Ha BGPOjHW UHULMjATUBM NPea YCTaBHUOT CyA
Ha PM. UHTepBjyTo e oapxaHo Ha 05/05/2015 Bo Ckomje, MakeaoHuja.

¢ Cnmposcku Urop, BeHeumja 2011, HesaBucHOCTa Ha YCTaBHMOT cya Ha Penybnvka Makenorwja: MapaHumm v npeanssmum,
[I0CTanHo Ha MHTepHeT na: http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Spirovski_E.pdf
(nocnegen nat npuctaneHo Ha 07/05/2015)

Y Tbid
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3a 102", Llenta Ha BaKBMOT TWUM peakuun e AuckpeauTuparse Ha CyaoT npeky
Nnpo3vBake MU CpaMoTeHE, ANCKBANU(MUKYBarbe N ETUKETUPAHE Ha CYAMUTE; Kako U
pexupare jaBHW NpoTecTu NpoTuMB oanykute Ha CyaoT (Mp. O4ASlyKUTE BO OAHOC Ha
3aKoHOT 3a abopTyc 1 oanykaTa 3a 3aKoHOT 3a abonuuuja).

Kako BO cekoja apyra obnacT, jaBHaTa nepuenuuja ce ynpaByBa npeky
COOABETHM OAHOCM CO jaBHOCTa. Bo Taa Hacoka, CyaoBuTe MOXAT Aa pa3sujaT edrkacHu
CcTpaTermm 3a KOMyHMKaumja CO jaBHOCTa KOM MOXaT Aa BnujaaT Bp3 gosepbaTta Ha
jaBHOCTa WTO ja umMa Bo CynoT. OBMe CTpaTerMm MoXaT Aa BKIydyBaaT ,edunkacHo u
KpeaTMBHO KOpUCTEHE Ha MeaMyMWUTe M BOCMOCTaByBare CopaboTka Co rpynuTe o4
rparaHckoTO OMLITECTBO 3a [a Ce 3ajakHe HMBHATa no3uumja Bo jaBHocTa™”. Cenak,
YCTaBHMOT cya Ha MakeaoHWja MHOIY MasiKy Hanpasu BO Taa Hacoka. Mako [1enoBHUKOT
coapXu nornaeje 3a jaBHocTa BoO paboTaTta Ha CyaoT u uneHosuTe 83 1 84 yTBpayBaaT
geka pabotaTa Ha YCTaBHMOT cyd € jaBHa M jaBHocTa ce obe3beagysBa npeky (i)
MHdOpMMpare Ha jaBHOCTa npeky meauymute; (ii) KaHEeHE Ha jaBHOCTa Ha jaBHM
pacnpaBu, CeaHUUM M NOAroTBUTENHM ceaHuun, kako u (iii) co objacHyBare npeky
MeanyMuTe Ha oanykute Ha CyaoT; HO UCTO Taka Hanara obspcka CyzoT Aa opraHusmpa
Hajmanky 2 (aBe) npec-koHdepeHumn roamwHo. Cenmak, CO OBa AOCTa HUCKO ce
yTBpAyBaaT LenmTe 3a O4HOCKM CO jaBHOCT Ha YcTaBHMOT cya. McTo Taka, ce ocTaBa
NpoCTOp NMYHKUTE npedepeHummn Ha cyanuTe Aa BaujaaT Bp3 cTpaTernjata Ha CyaoT BO
0BOj gern.

AHanu3aTa Ha HanncuTe BO BECHMLIMTE MOKaXKyBa AeKa KiyyHa AeTepMUMHaHTa
3a edMKaCHO KOPUCTEHE Ha MeanyMUTeE 3a 06IMKYBaHE Ha jaBHOTO MUCTIEHE 1, OTTaMy
jakHerbe Ha poBepbaTta Bo Cynort, e lMNpetcepatenoT Ha CyaoT. Bo ucrtopujata Ha YC,
pa3nnyHu NpeTceaaTeny KopucTene pasiMyHm CTpaTermm Ha KOMyHuKaumja co jaBHocTa.
Hekon npetcepatenu, kako cyamnja MHrmnmsosa, nmaat obuuyaj aa AaBaaT u3jaBu 3a
MEeANyMM BO TEKOT Ha LienaTa nocTanka (npy noaroToBka, NOMEry v Npu CaMUTE jaBHM
pacnpaeu, U Kora oafiykaTa e MOAroTBeHa), Apyru, nak, Kako cyauja HaymoBcku,
npeTnoymTaa KoHdepeHLMM 3a NeyaT 3a ceKkoja 0aykKa, a, Nak, cerawHunoT lNpeTcenarten
lNowesa ob6jaByBa coonwiTeHnja 3a jaBHOCTa 6e3 fa ce coodyBa co Meanymute. Bakenot
HauMH Ha o6jaByBatbe € Ha KpUTHKa Of NPETCTaBHULMTE Ha MeanyMuTe 6uaejku ,oa3ema
BpeMe aogeka ce 06jaBu, M Ha KpajoT pe3ynTupa Co 3acTapeHa MHdopMaumja Koja He e
noBp3aHa CO aKTyenHWTe BeCTM, Ce Mpe3eHTUpa BO pa3BodHeTa ¢dopMma Koja He e
MHTEpecHa 3a MeauymMWTE WM MolMpokaTta jaBHocT.”” Otramy, uako YC uma
BOCMOCTaBeHO H6a3nyHa cTpaTervja 3a KOMyHMKaumMja Kako BaXKeH €/IEMEHT Ha jaKHeHe
Ha jaBHaTa gosepba, ce UMHM Aeka KaHanuTe 3a KOMyHuKaumja Ha CyaoT epoavpaar,
HacnpoT pacTeuyKMOT WMHTEpeC Ha MeauyMute U jaBHOCTa 3a pabotata Ha YC wu
HejauHuTe oanykm u npecygn. I CtameH ®ununoB cMmeTa fAeka ,0TCYCTBOTO Ha
KOMYHMKauMCKa cTpaTervja € WreTHO no yrneaoT Ha CyaoT v HerosuTe Ccyamu U nma
AVIPEKTHO BnWjaHue Bp3 AosepbaTta Ha jaBHocTa”*. Co ornead Ha Toa LUTO ce MeHyBa
CTpyKTypaTa Ha CyaumTe CO HUBHMUTE MaHAaTH, ,CBefoum cMme Ha dakTtoT geka YC
0Ap>KyBa C& NOMaJsIKy jaBHW pacnpasu, NeHapHU CEAHULM, KOHCYITaTUBHU COCTAHOLU,

8 MK[] OHnajH aHeseH noptan, ,MveBcka 6apa U3BMHyBatbe 1 HajaByBa Tyx6a 3a KieBeTa U Haspesa nNpotve LLnneros.
Mpe3emeHo Ha 28.02.2016 oa: http://www.mkd.mk/makedonija/politika/gievska-bara-izvinuvanje-i-najavuva-tuzhva-za-
kleveta-i-navreda-protiv-shilegov

" Yadav u Mukherjee, cTp. 61

' MnTepsjy co Muommp CepacdmHOBMK, HoBMHAp 3a Tenma TB, AOMMCHUMK 3a NpaBHM Nnpaluarba. MHTEpBjyTo € oapXaHo Ha
25/01/2016 Bo Ckonje, MakenoHuja

! NnTepejy co CTaMeH ®OUMMOB, NEH3MOHWPAH NPaBHUK, aABOKAT 1 aBTOP Ha 6POjHMU MHULMjaTUBK Npea YCTaBHUOT CyA Ha
PM. MHTepBjyTo e ogpxaHo Ha 05/05/2015 Bo Ckonje, MakeaoHwja.

38



ceTa KOMyHuMKaLyja Co NoLIMpoKaTa jaBHOCT M NpaBHUTE eKCNepPTU Npej ce ce cBeayBa
Ha MMHUMASIMCTUYKO TOSKYBabe Ha HaaNiexHocTuTe.”* JononHuTenHo, o 2015 roa. Ha
HOBMHapuTe MM belle 3abpaHeTo Aa CHMMaaT CO KaMepu Aofeka Tpaelle jaBHaTa
pacnpasa 1 Nokpaj 6aparbeTO Ha jaBHOCTa, LUTO My HAWTETU Ha yrneaoT Ha YC u pa3ropu
Heposepba BO HMBHATa paboTa M KOMNETEHTHOCT. Mako KOMyHMKaLujaTa co Meanymmure
€ BaXKeH efleMeHT BO jakHewe Ha aosepbaTta, YCTaBHMOT CyA He ro KOpUCTU TOSKY
[0BOSHO M edmkacHo. Oa Aapyra CTpaHa, jaBHUTE M3jaBu Ha NOpaHELIHW CYAUN YeCTo My
wTeTaT Ha yrneaoT Ha CyaoT v uMaaT HeraTMBHO BrMjaHue Bp3 AoBepbaTa Ha jaBHOCTa
BO OBaa WHCTUTyuUMja. HajckopelleH npuMep 3a OBa € M3jaBaTa Ha MOpPAHELLIHWMOT
MpeTtcegaten Ha YcTaBHWMOT cyd, TpeHaadwun MBaHOBCKM, KOj M3jaBu Aeka ,OBaa
WHCTUTYUMja ro M3rybu CBOjOT KpeambunuTeT, CBOjOT MPMAOHEC KOH 3alwTutaTa Ha
OCHOBHMWTE Mpasa 1 cnoboan 1 Aerpaguvpalle u Herosata paboTa HeMa BAujaHue Bp3
aosepb6ata M MUCTIEHETO Ha jaBHocTa”. '

AkTnBM3MOT Ha cCyaoT, nocebHo BO obnacta Ha 3awTuTa Ha npasaTa M
cnoboamnTe, Ma rosieM nNoTeHLMjan Koj MoXe Aa ce MCKOPUCTYM 3a Aa ro nogobpwm ceojoT
jaBeH umuL, Aa ja sronemn gosepbaTa, 1 Aa ja peacmpMmpa cBojaTa yora Ha 3alTUTHUK
Ha YcrtaBot. Cenak, CyaoT mpoussen HajMan obeM Ha CyAcka nmpakca BO AefoT Ha
3alUTMTaTa Ha YOBEKOBWTE npaBa. oBeke oaslykn BO oBaa 0bnacT 6u Moxene fa ru
BpaTaT NPUHLMNMTE BP3 KOW rparaHuTe ce obBp3ase Ha ,OonwTecTBEHUOT A0roBop" BO
opma Ha YcTaB Ha Peny6nvka MakeioHuja 1 Ke ja 3roneMmu H1uBHaTa aosep6a 8o CyaoT,
HO 1 BO Ap>xaBaTa. iIMareTo MpoaKT1BHM perynaTopu Kov AejCTByBaarT yLUTe npea aa ce
nojasum Kakea 6uNo MHCTUTYyUMOHaNHa Kpu3a MoOXe Aa ja 3ronemu gosepbata Ha
jaBHoOCTa.

HopMmatuBeH nerutuMuTeT

HopMaTuBHMOT NErMTMMUTET, Kako LWTO ro o6jacHyBa noHaTaMy Caaypcku, ce
OAHECyBa Ha MOHULWITYBakbE€ Ha MpecyauTe Ha CyaoT nopaan HMBHATa HE3ABUCHOCT,
JocnenHocT v obpasnoxerne. CamnoT (aKT WITO Toa ro oafenyBa CydoT of ApyruTe
[p>XaBHM OpraHM Ha Kou TOj ce ocBpHyBa Bo naBa III ,OpraHu3aumja Ha Ap>kaBHaTa
B/IaCT" MoKaXxyBa [eka YCTaBoT ja npeasuayBa He3aBMCHOCTa Ha cyaoT. Cenak, oBa e
WHAMPEKTHa rapaHuMja Ha HEe3aBMCHOCT, Aofeka YCTaBOT oOrnpeaenyBa HEKOJKY
JAVIPEKTHU rapaHumun. MaHaaToT Ha CyamMuTe e AEBET roanHn 6e3 NpaBo Ha pensbop. OBa,
3ae[HO CO YCTaBHWUTE rapaHUuM 3a HE3aBMCHOCT, UMYHWUTET, NMPaBOTO Ha MchnaTa Ha
IM4EH Aoxoa ywTe €AHa rogMHa no UCTEKyBak€ Ha MaHAaToT BO cnyqaj [OOKOJIKY
cyanjaTa He MOXe, oA peasniHu NpUYMHK, Aa Ce BpaTh Ha NpBOBUTHOTO paboTHO MeCTo
nnu aa o6e3beam apyro, COOABETHO BpaboTyBakbe, MCTO Taka ja 3acuiyBa He3aBUCHOCTa
Ha noeamHu cyamn. Kako u ogpenbata geka HeMaaT npaBo Ha pemsbop (uneH 109),
oTTaMy CyAMWTE He Ce BO WCKYLUEHWE [a FO OMEKHyBaaT HWMBHWMOT MpMCTan KOH
nosiMTMYKaTa rapHWTypa Ha BRacT 3a Aa o OfIeCHAaT HMBHMOT MaT KOH peusbop.

2 MnTepsjy co A-p AnMuTap Anacues, AOUEHT Ha YHuBepauTeToT Moue [enyes, MpaseH dakynteT, LLUTvn, MakegoHuja.
MHTepsjyTo e ogpxxaHo Ha 02/12/2015 Bo Ckonje, MakenoHuja.

' TpeHpadun VBaHOBCKY, MOpaHeLLeH npeTceaaTen Ha YCTaBHuoT cya ,Mpeky YCTaBHUOT CyA, BlacTa ja CpyLum yCTaBHOCTa
Ha Ap»kaBaTa” goctanHo Ha http://grid.mk/read/article/11017857/preku-ustavniot-sud-vlasta-ja-srushi-ustavnosta-na-
drzhavata (nocneaeH nat npuctaneHo Ha 08/02/2016)
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OppepnbaTta 3a HekoMNaTMOMMIHOCTA Ha M3BpLUYBake Ha (PyHKUMja yCTaBeH cyauja co
N3BpLIyBake Ha Apyra jaBHa ¢yHKuUMja, npodecuja unm NpuMnagHoOCT BO MOSUTUYKA
napTuja, 3aegHo co ogpeabarta 3a rnacarbe BO OTCYCTBO Ha jaBHOCT, AOMOAHUTENHO ja
WTUTM He3aBUCHOCTa Ha cyaumte. Cenak, MopaHEeLWHWOT YCTaBeH cyanja MwupjaHa
JlazapoBa-TpajkoBcKka CMeTa [ileka OBUe NpeaycrioBu ce ,HeNO0BOHN 3a 3a10BOJyBaHe
Ha MPUHLMMOT Ha CyAcka He3aBMCHOCT™. 3a Hea, Kako W 3a Apyryv COroBOPHULM,
NMYyHaTa aBTOHOMWjA M UHTErpuTET Ha CyaMMTE € Of HajrosieMa BaXXHOCT BO OBOj
KOHTEKCT.

OcBeH AMPEKTHUTE U MHAMPEKTHUTE rapaHUmMn 3a HE3aBUCHOCT, BoknaHcek K
JlokxapT cMeTaaT feka ,MoMTUYapuTe Ce CBECHM 3a NoTeHLUMjanHaTa MoK Ha CyACTBOTO
W Ce HECTPMIMBK Aa M EKMMMpaaT MOKHUTE CyZIOBU CO HUBHW MpuBp3aHuumn™®. EaeH
BaKOB MOJIMTUYKN OOrOBOP € BMAJIMB BO MMEHYBAHETO CyauMM of anbaHcKka eTHWMYKa
npunagHocT oa ctpaHa Ha CobpaHWeTo co KopucTere Ha BbageHTepoBMOT MpUHUMN
BeAHall MO 3aBpLUYBaHETO Ha ETHUYKMOT KOHMAMKT BO 2001 co yCBOjyBarbeTO Ha
yCTaBHUTE aMaHaMaHu'™. Cenak, HeKou HabrbyfdyBauu, Kako Ha npumep CriMpoBCKU,
rnegaaT MoOHATaMOLLHO MONMTU3NPaHe NpeKy MMeHyBahe Co ,M360p Ha CynoT npeky
rnacake Co ABOjHO MHO3MHCTBO, LUTO BO MpaKca Cce Mnokaka Kako moaobHO Tno 3a
Hanaawu, eTMKeT1parse U ANCKpeanTaumja Ha YCTaBHMOT Cy4 M CyauuTe Kora, Bp3 6a3a Ha
NMpaBHU aprymMeHTW, YKUHyBaaT HeKou oapeabu Kou ce CMeTaaT [eKa Ce BaXHMW 3a
oapeneHn nonnutnkn”? . OBa nocebHo ce oaHecyBa 3a nepuoaot 2006-2011, kora Cyaot
YKMHa HEKOJKY oapeadu BaXKHM 3a MoauTuyKaTta areHga Ha BMPO-AMNMHE, wTto ro
HaBeae HMBHWOT Nnaep v ToraweH MNpemuep MpyeBCKM jaBHO Aa usjaBn npea HOBUHapU
B0 2010 (CO WTO ANPEKTHO MHCMHYMPALLE NONUTU3MPaHEe HA UMEHYBaHE Ha CyaunTe BO
YCTaBHUMOT cyal) KOMeHTUpajku “>Kanam LTo MOBEKETO Of CyAMUTE He caMo LTo 6ea
“36paHK [CO mapTucka nomoLu] TyKy aypy 1 paboTaT no napTucku avpektuen.”* LLiTo
yKa)kyBa [eKa BO BpPEMETO Kora ce MMeHyBaaT OApeAeHM CYyAW, HUBHOTO MOSUTUYKO
CMMMATU3EepPCTBO, BO MOBEKETO C/lyyau, Ce TMOK/oMyBa CO MOAUTUYKaTa
areHga/naeonorvja Ha napTujaTta Ha B/lacT BO Toa BpeMe.

[ononHnTenHo, Ha CUCTEMOT Ha WMeHyBakbe W u360p, Bnagejaykute
MOMUTMYKN MApPTUN KOPUCTENE pasIMYHU HauMHW fda o0b6e3bedaT MpPUTUCOK BP3
YCTaBHMOT CyA BO TEKOT Ha LenoTo Bpeme. IMeHo, uMano ciiyvyan Ha OAn0XKyBare Ha
MMEHYBareTO Ha HOBM CyauM, CKpaTyBarbe Ha CYACKMOT OyLleT, yKMHyBake Ha
XOHOpapuTe Ha CyannTe Ha YCTaBHMOT CyZ4, AYPU KOH KpajoT Ha AeBeaeceTTUTE roanHN
6elle n3raceHo 1 rpeereTo Ha CyaoT'>. Hajkus npuMep Ha Taksu, NOMarKy Ui roeeke
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WNHTepBjy co ceralwHMOT cyaunja BO EBpONCKMOT cya 3a YOBEKOBYM MNpaBsa, cyanja MupjaHa Jlazaposa-TpajkoBcka,

nopaHeLueH cyanja Bo YcTaBHMOT cya Ha PM. VHTepBjyTo e oapxaHo Ha 09/09/2015

'* Mepw BonkaHcek 1 Yapnc Jlokxapt, ,O6jacHyBarbe Ha NOAAPLUKATa 3@ 3alUTUTaTa Ha YOBEKOBWUTE Mpasa: y/oraTa Ha

cyacTBoTo”, 6poj.11, 1 usganue, XXypHan 3a YoBekoBuTe npasa (2012).

BbapeHTepoB npuHUMn, paspaboTteH oa Pobept baanHTep Koj MpeTceaasalle co koMucujaTa 3a apbuTtpaxa Ha

KoHdtepeHuujaTa 3a Jyrocnaeuja Bo 1991, co3faseH 3a Aa ce pacnpeseny napnamMeHTapHaTa Mok noMery MHO3MHCKaTa

— MaKefoHCKa U ManumMHckuTe rpynu. Bo npakca Toa e MexaHu3aMm 3a BeTO 3a anbaHckaTta 3aeaHuua (o4 koja foaraat

HajronemMmnoT 6poj NpeTCTaBHULM Ha ManUMHCTBaTa) 3a 3aliTUTa Ha YCTaBHWUTE oApeabn N 3aKOHCKM MPOMUCK Kou The

CMeTaarT [ieka ce 0f] ,HaLMoHanHa" BaXXHOCT 3a HUB

7 Cnuposckm Urop, BeHeunja 2011, HesaBucHocTa Ha YcTaBHWOT cya Ha Peny6nnka MakeaoHwja: MapaHummu v npeamssnum,
[OCTanHO Ha UHTepHeT Ha: http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Spirovski_E.pdf(nocneaeH nat npucraneHo
Ha 26/01/2016)

' Cawe [IuMoBCcKM ,MIBaHOBCKM Ce coouyBa co buTkaTa Ha HerosaTa kapuepa” Balkan Insight, centemspu 2010, aoctanHo
Ha MHTepHeT Ha http://www.balkaninsight.com/en/article/macedonian-david-challenges-goliath/1431/4 (nocneaeH nat
noceteHo Ha 28/02/2016)

' WHTepBjy co nopaHewwH1oT cyamja Toaop LlyHoB 3a MarasuHoT [nobyc, AOCTamNHO Ha MHTEPHET Ha:

http://www.globusmagazin.com.mk/?ItemID=63CEA51147308D4E99A75327E51DB011

(nocnepeH nat npuctaneHo Bo aBryct, 2015)
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CynTunHM nputucoumn Bp3 CynoT, ce BO nepuopoT o HoemBpu 2007, NOTOYHO Of
deBpyapu 2008 go jynm, T.e. okTtomBpu 2008, BegHaw oOTkora 6ea goHeCeHM HM3a
npecyav NpoTUB BrlajejadkaTta Koanuumja, Koja pesyntupalue co ,,CynTuiaHa ogmasza u
npuTMCOK Bp3 YcTaBHMOT cya”, kora CyaoT paboTewe co caMo ceayM Cyaun U ,Ha
HaZnexHuTe opraHu MM Tpeballe CKOpo Lena roavMHa fa ce NoTrosIHWM COCTaBoT Ha
Cynot™., Bo cnyyajoT co MakeaoHuja, He Tpeba fa ce MrHopupaaTt 06pa3oBaHMETO U
KOMneTeHUuunTe Kako akTop 3a MOAMTUYKO BAWjaHWE, WM KaKO LITO OLeHyBa
nopaHewHuoT cyamnja Bo ECHI Laua Hukonoscka: ,HegoBonHaTa KOMMETEHTHOCT '
npaBy CyauMWUTE MOPAHIMBM 33 MOMUTUYKO BanjaHue™ . MoHaTtaMy, bunjaHa Kotescka'™
TBPAMW AeKa YCTaBHWOT CyA € NpeaMeT Ha MOAMTUYKM M NapTUCKKU MpUTUCOLM ,KOu ce
rnegaar oA CTpyKTypaTa Ha npudaTteHnTe n oagbueHnTe nHmumnjaTmemn nogHeceHmn o YC
N Ce KOMMIEMEHTapyM CO OrpoMHaTa MoAeNeHOCT Ha MaKeLOHCKOTO OMWTEeCTBO Mo
NONUTUYKa M MapTUCKa NnHuja”.

[ocera nonutuyapute, M of nosuvuunjata U o onosuumjaTta, rm Kopucrtat
KOMeHTaputTe Ha jaBHOCTa, AuckBanudukaummTe Ha CyaoT M opdenHuTe cyamu,
E€TUKETMPA]jKM ' KaKo NMONMUTUYKM 1 (haBopU3MpaYKun KOH eHA UM KOH Apyra NoauTudka
napTuja u HUBHaTa No3uuMja No OAHOC 3aCerHaToTo Npallame. HajeBuaeHTeH npuMep 3a
BAKBMOT TWM MNOAUTUYKKM Nputucok € op 2007 roa, oTkora CyaoT ro OLEHW Kako
HeyCTaBeH Aien 0/ 3aKOHOT 3a YnoTpeba Ha 3HaMMHaTa, MakeJOHCKOTO OMLITECTBO beLue
CBeAOK Ha CocTojbn BO KoM nuaepuTe Ha napTumMTe Ha eTHUYKkuTe AnbaHum AnMpeKTHO
nobapaa oA cyauuTe e€THWUKM AnbaHuM [a AajaT ocTaBka 6uaejku oasiykata e
»~aHTnanbaxcka”. Cyamute 6pry cum nogHecoa OCTaBKM U CO TOA MOBTOPHO Ce pa3rope
febaTtaTa 3a nonuTu3Mpare Ha cyactsoTo. Apyr npumep aatupa of 2010 roa, kora
MpemuepoT NpyeBCcKkK U3jaBu Npea HOBUHapUTe AeKa ,,BO TEKOT Ha U3MUHATaTa rognHa u
npea Toa YCTaBHMOT CyA AOHeCyBan KaTtacTpodanHu oanyku, Tme (CyannTe) ce CBeCHU
[ieKa HUBHWUTE O/JTYKM CE LIESIOCHO MOSIMTUYKM M NapTUCKKU MOTUBMPaHW.” > Bo TeKOT Ha
0BOj nepwvog lNMpeTcegaTtenoT Ha cyaoT, TpeHaadwn MiBaHOBCKM CTaHa egHO o4 vuara
Kou v nposepyBalwe KomucujaTta 3a Bepudmkaumja Ha akTute, Koja AOHECe oanyka
[eka MocTojaT AOBOSHO AOKa3n aeka MBaHOBCkM copaboTyBan co ciyxbute Ha
ApkaBHaTa 6e36eqHOCT 04 NepuodoT Ha KOMYHUCTUMUKMOT pexuMm BO 3eMjaTa.
M3BewTajoT Ha HauunTe Bo TpaH3uuuja (Nations in Transit) 3abenexa geka ognykarta Ha
KomucujaTta 3a Bepudmkaumja Ha dhakTuTe (YMjLLTO MaHAAT Npom3nerysa og 3akoHOT 3a
NycTpauumja) Moxe [ia ce TOSIKyBa KakKo CaHKUMja Koja pe3ynTupalle co Herosa ocTaBka
oa Mectoto Mpetcepaten u cyamja Bo Cynot™. HEKOH3WUCTEHTHOCTa M HajMHOry
MOSIMTU3MPAHOCTA Ha CYACKUTE OAJTYKM Hanara Aeka Ce yLITe He Ce BOCTIOCTaBEHUN CUTE
YC/T0BM 33 HOPMATUBHUOT NIerMTUMUTET BO MakefoHwMja.

' Cnuposcku Urop, BeHeunja 2011, HesaBucHOCTa Ha YCTaBHUOT CyA Ha Peny6nivka MakegoHwja: MapaHummu v npeamssvum,

[l0CTanHo Ha UHTepHeT: http://www.venice.coe.int/WCCJ/Rio/Papers/MKD_Spirovski_E.pdf

(nocneneH naT npuctaneHo Ha 26/01/2016)

WHTepBjy co nopaHelwHnoT cyauja Bo ECHIM Mapraputa Liaua Hukonoscka v MNpeTtceaaten Ha MHCTUTWMYTOT 3a YOBEKOBU

npasa o Ckonje, MakeaoHwuja. MHTepsjyoal10/10/ 2015. Profile available at:

http://www.ihr.org.mk/mk/za-nas/organizaciska-struktura/pretsedatel-na-icp.html

2 MnTepejy co BunjaHa KoTescka, fokaneH ekcnept npy VHCTUTYTOT 3a eBporicku nonutukm - EPI, (http://www.epi.org.mk).
MHTepBjyTo e oapxaHo Ha 11/05/2016 Bo Ckonje, MakeaoHwja.

' Calwe [iumoBckm “VBaHOBCKM ce CoouyBa o BiTkaTa Ha HerosaTa kapuepa” Balkan Insight, centemspn 2010, gocTanHo Ha
MHTepHeT Ha http://www.balkaninsight.com/en/article/macedonian-david-challenges-goliath/1431/4
(nocnepeH nat noceteHo Ha 28/02/2016)

* dpugom Xayc, Haumute Bo TpaHauumja, Makeaonwja, Byamnewra 2011
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N3aBOoEeHU MUCNEeba

Co ornea Ha HaMopuTe KOW Ce BMIOXYBaaT 3a NOAMTU3MPaHE Ha OASIYKUTE Ha
CynoT, n3aBOEHUTE MUC/IeHa Ce HAYMH 3a Aa OAPXKW ,NPOMECUOHANHNOT MHTErPUTET Ha
cyamjaTta™®. Cenak, cnopea CnMpoBCKK, 0 0CHOBaHeTo Ha CyaoT Bo 1964 1o 2003 6une
U3HEeCeHn camo 6 M3ABOEHN MUCNeHa Ha cyauuTe, a Bo nepuogoT oa 2003 po 2011
HMBHMOT 6poj nopacHan Ha 29. 3a oBa ob6jacHyBare Moxe aa buae pakToT WTO BO
NOYETOKOT YCTaBHMOT CyA O rpajen CBOjOT aBTOPWUTET CO COMMACHOCT MoMmery
Mucnerata Ha cyaumte. Ho, oa 2003 roguHa ce YUnHu Aeka 0BOj MHCTUTYT CTaHa BaXkeH
rapaHT 3a MHAMBMAYyanHaTa HeE3aBMCHOCT Ha CyanuTe, ,MocebHO CO MHTEH3MBUpParbE Ha
MOSIMTUYKMOT NPUTUCOK™*, Hekou TBpAaT AeKa CO M3ABOEHUTE MUNEHa CyAMnUTE CakaaT
[a fofafaT BpedHOCT Ha ofanykuTe Ha CyaoT, nocebHO BO Cinydaum Kora noeauHeyHuTe
BpeAHOCTM W BepyBarba MpeoBnafyBaaT BO NpeaMeTMTe Hah apryMeHTuTe 3a
3aKOHWUTOCT M YCTaBHOCT, CMPOTMBCTABEHWN W Pa3NIMYHM TOMKYBaka M rneaviuTa npu
JoHecyBarbe oanyka. [pyrun, nak, kako cyamjata Llaua Hwukonoscka, cMeTaaT Aeka
U34BOEHUTE MuUCNewa ,NpUMAOHECYBaaT 3a 3ajakHyBakbe Ha aBTOPUTETOT MU
nerntumHocta Ha Cygot””. HaBUCTUHA, ,M30BOEHUTE MUC/IEHA MOXXEOU UrpaaT BaxkHa
ynora 3a 36oraTyBarbe Ha ycTaBHaTa gebata u MOXe a MOMOrHaT 3a eBOSyMpaHeTo Ha
YCTaBHOTO MpaBo... [MOCce6HO] BO KOHTEKCT Ha TpaH3uumjaTa..”” Ho MakeaoHCKMOT
npuMmep, UCTO Taka, AEMOHCTpUpa NajgoBM KOW Ce €BUAEHTHW 3@ KOPUCTEHETO Ha
N34BOEHUTE MUC/IEHA 3a Aa Ce M3ABOjaT, 3acpaMaT M 06BMHAT NOeanHM Cyann 3a Toa
LITO AOHEeNe MoMHaKBa, pa3fnvyHa oAsnyKa. JacHO € Aeka Mypanu3MOT He e cekoral
npudaTeH Kako BpeaHOCT, HO NOTpebHO e fa ce cnoaenysa 3ae/HUYKO rneaunwTe 3a Toa
wTo 6apa n Hanara YCTaBoT.

¢opMane|-| U M€Ta YCTaBEH JIErMTUMUTET

YWwTe eneH BaxeH Cfoj Ha NerMTUMUTET Ce ofHecyBa Ha edekTuTe Ha
OANYKUTE Ha YCTaBHUOT cyA: (hOpManH1oT NerMTMMUTET — OAJlyKaTa OCTaHyBa intra vires
— cyauuTte ,He r'v HagMuHyBaaT OBnacTyBamaTa KOM UM Ce [JafeHW CO YCTaBOT Ha
3eMjaTa, TYKy CTaTyTOT Ha YCTaBHUOT CyA WKW ApYr pefieBaHTeH 3aKOH of AoMallHa
HaANeXHOCT”™; M MeTa yCTaBeH NErMTUMUTET — KOra OA/lyKaTa € MpaBocuiHa U
06Bp3yBayKka 1 KJTIy4YHUTE 3acerHaT CTpaHu npudakaaT aeka cyaoT Tpeba fa rv yxuea
CTaTyCOT WU HafNEXHOCTUTE KOU Ce NpeaBUAEHW CO YCTaBOT. YCTaBoT Ha Penybnuka
MakenoHuja rv yTepaysa BUAOT M NPaBHOTO AEjCTBO HA OANTYKUTE Ha YCTAaBHUOT Cya U

[lenoBHMKOT, NCTO Taka YTBPAYBa HEKOM BaXKHW acrekTu Ha NpaBHOTO AejcTteo. Criopea

¥ Cnuposckm Urop, BeHeunja 2011, HesaBucHocTa Ha YCTaBHWOT cya Ha Peny6nnka MakeaoHwja: MapaHummu v npeamssnum,
[I0CTanHo Ha uHTepHeT: http://www.venice.coe.int/WCCJI/Rio/Papers/MKD_Spirovski_E.pdf
(nocnepeH nat npuctaneHo Ha 26/01/2016)

¢ MHTepejy co BpaHko HayMoBCKM, NopaHelleH Cyauja 1 npeTceaaTen Ha YCTaBHUOT cyA Ha Peny6nvka MakeaoHnja

" MHTepBjy co nopaHelH1oT cyamja Bo ECHM MaprapuTa Llaua Hukonoscka u Mpetceaaten Ha MHCTUTYTOT 3@ YOBEKOBM
npasa op Ckonje, Makegonwuja. MHTepsjyon10/10/ 2015. MpodwnoT e gocTaneH Ha:
http://www.ihr.org.mk/mk/za-nas/organizaciska-struktura/pretsedatel-na-icp.html

¥ Katanuu KenemeH ,/3nBoeHnTe MUciera BO yCTaBHUTe cynosu”, 14 XXypHan Ha repMaHckoTo npaso (2013) 1345 no1352.

** Bojuex Capypcku, Mpasa npea cyaosute: CTyanja 3a yCTaBHUTE CyAOBM BO MOCTKOMYHUCTUYKMUTE Apxasu Bo LIEV (2005)
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YCTaBoT, YCTaBHUOT CyA YKUHYBa WM MOHWULITYBA 3aKOH JOKOJIKY TOj HE € BO COrNIacHOCT
CO YCTaBoOT, U YKMHYBa WU MOHWULWITYBA APYT 3aKOH KOj HE € BO COrylacHOCT €O YCTaBoT
nnn 3akoHoT. OanykuTe Ha YCTaBHUOT CyA Ce NpaBOCWUITHU 1M 06Bp3yBayku. Toa 3Haum
aeka CynoT yxxuBa (opMaseH NeruTMMuTET 6UaejK1 HEroBUTE OAJTYKM MMaaT CyrnpemaT
1 ce 06Bp3yBayKM 3a cuTe npaBHu cybjekTn. OTTamy, Ha CyaoT My Tpeba AONONHUTENHA
noaapLuka 3a u3BplyBaHe Ha HeroBuTe oaslyku. paBHOTO AE€jCTBO Ha O4NyKUTE ce
3acunysa npeky [enoBHUKOT, KOj Ha YCTaBHMOT Cyd My OBO3MOXYBa [a o creau
N3BpLLIYBaHETO Ha OASIYKUTE U, AOKOSIKY e NoTpebHo, Moxe Aa nobapa oa BnaaaTa ga ro
rapaHTMpa W3BpLUyBaHkeTO. BO MakeQoOHCKMOT Cfy4aj Hajno3HaTu npuvMep 3a OBa e
npeaTa npecyda BO BpCKa CO 3aKOHOT 3a 3Hamumata kora bewe nobapaHo oa
MWHMCTEPCTBOTO 3a BHATPeLLHN paboTy Aa ja M3BpLUM NpecyaaTa Ha YCTaBHMOT CyA.

[lo/mKHOCTa 3a M3BpLUYBakbe Ha ofslykaTa npea ce ja uMa nogHOCUTENOT Ha
MOHMULUTEHMOT UM YKMHATMOT 3aKOHCKM akT. Kora cTtaHyBa 360p 3a yKnHyBarbe WM Ha
MOHULITYBaHE Ha 3aKOHCKM aKT, MOXeE /ia Ce KaXke AieKa oaslyKaTa € CaMOU3BpLUEH], T.e.
3aKOHCKMOT aKT BEKE HE € BO MPaBHMOT CUCTEM. 3HauM OpraHWTE HE ' ModuTyBaaT
nocneamumMTe oa yKnHaTaTa uav NoHMLWTeHaTa o4/1yKa 3a NoeanHN akTu Kov Tpeba aa ce
M3MeHaT MM 4YMewTo M3BpLIyBare Tpeba aa ce 3abpanHu. [OKOSKY ce cnyyum OBa,
BnaaaTa Moxxe aa 06e36eam nsBpluyBame Ha ognykata Ha CyaoT, Ho cenak, npobnemMot
He e Taka eflHOCTaBeH Kora BnapaTta caka aa nsberHe n3BpLuyBarbe Npeky AOHeCyBame
Ha HOB aKT CO MCTaTa COAPXXMHA KaKO Ha OHOj KOj 61T YKMHAT U MOHULLTEH.

HajTewka cuTyaumnja e Kora ApXXaBHMOT OpraH KOj ro ycBouna TOj akT ja
M3BpLUYyBa oAslykaTa Ha YCTaBHUOT CyA, HO UCTOBPEMEHO MHWMLMPA HOBa MocTarnka 3a
YCBOjyBatbe MM M3MEHA Ha MPaBHMOT aKT CO UCTaTa COAPXXMHA KaKo Ha OHOj WTO 6un
ykuHaT og CyaoT. Ha oBOj HauMH nocebHo ce 3acnabyBa NerMTMMUTETOT Ha OAJIyKUTE Ha
Cypot. Bo nepuopoT o4 He3aBMCHOCTa Ha 3eMjaTa Cny4vajoT kora oBa bewe
HajeBMAEHTHO € OLEeHYBaHEeTO Ha YCTaBHOCTA U 3aKOHUTOCTA Ha 3aKOHOT 38 OCHOBHO
obpazoBaHue.

3aKoH 3a OCHOBHO 06pa3oBaHue

Bo 2002 rogunHa belue npomMeHeT 3aKOHOT 3a OCHOBHO 0bpa3oBaHue 3a Aa ce
0BO3MOXW AoAaBarbe Ha M360opeH NpeaMeT 3a pennrno3Ho obpasoBaHue 3a yueHuumuTe
BO TPeTO oafefnieHnTe 0of OCHOBHOTO oObpasoBaHMe. 3a Taa uen, MuHUCTEpOT 3a
obpa3oBaHuMe yCBOM HacTaBHa NporpaMa 3a pemMrno3Ho obpasosaHue. OBaa nporpama
npeTpre OueHyBare Ha YCTaBHOCTa M 3aKOHMTOCTa of YcTaBHMOT cyq Bo 2003 rog.
CynoT ja ykmHa obpa3oBHaTa mporpamMa M ofasykaTa Ha MWHUCTEpPOT 3a HEj3MHOTO
AOHecyBarbe'™ Kako HepefieBaHTHA 3a BOBedyBakbe Ha MNpeaMeT BO OCHOBHOTO
obpa3oBaHune. CynoT 3ak/yyun Aeka ,yCBOeHaTa mporpama M OANlyKuTe JOHECEHWU of
MUWHMCTEPOT ce pas3nnyeH Bua OBnacTyBarba KOM Ce perynmpaHun co yneH 55 ctaes 1 og
3aKOHOT 3a opraHu3auuja u paboTta Ha ApxaBHuTe opraHn™*. Ho Bo 2008 3a aa ce
MOCTUrHe ucCTaTa Uen M Ja Ce BOBeAEe Penurno3Ho obpas3oBaHMe BO OCHOBHUTE
yumnuwTa, 6ewe goHeceH 3aKOHOT 3a OCHOBHO 06pa3oBaHmMe CO KOj ce ypean nsbopeH

* Opnyka 6poj Y.6p. 42/2003-0-0 oa 05.11.2003http://ustavensud.mk/domino/WEBSUD.nsf
* Opnyka 6poj 10-2858/1 oa 2.10.2002 o MUHMCTEpOT 3a 06pa3oBaHMe 1 Hayka 3a [IOHECYBakbe Ha HacTaBHa NporpaMa 3a
penurnosHo obpasoBaHne kako M3BOpeH Kypc 3a TPETO OAAeNeHne BO OCHOBHO 0bpa3oBaHue

43



npeaMeT 3a pesiMrmo3HO yyere OCMUCIIEH 3a [a M'M nody4vyBa OCHOBHUTE y4yerha Ha
onpeaenenu penurun (XpuctunjaHcTeo 1 Mcnam) kom Tpeballe aa ce BOBeAAT BO jaBHUTE
OCHOBHM yuuuWTa BO yuymnuwHaTa roguvHa 2008/09. O apyra ctpaHa, 3akoHOT
nponuwa AeKa ydeHnumTe MoXaT Aa n3bepaT npeaMeT 3a UCTopuja Ha penurumTe.

CynoT ja oueHyBalle 3aKOHUTOCTa Ha 3aKOHOT M Mo YKMHa YneH 26, a co Toa ja
YKMHa MOXXHOCTa 3a PenMrno3Ho noay4yBarbe BO OCHOBHUTE yuuauwTa 6uaejkm Toa e
KpLere Ha MpUHUMNOT Ha CeKynapHOCT Ha ApxasaTta. HerosmoT ctaB bewe ageka
noay4dyBaHteTO PemMrum MoXe Aa ce opraHusvpa Ha Ao6poBosiHa OCHOBa HaABOp 04
jaBHWUTE YUMNIULLTA, HO HE BO PAMKUTE Ha 3a[I0/KMTENHOTO OCHOBHO 06pa3oBaHmue’™. Bo
CBOjaTa npecyaa, YCTaBHMOT CyA ro 3e4e npeasui HauMHOT Ha KOjLWTO Ce NpuMeHyBa
uneH 26 oA 3akoOHOT 3a OCHOBHO obpa3oBaHue op centemspyu 2008 roamHa, Kako u
(akTOT Aeka yacoBuTe Mo penurvja 6une ocMucneHn aa rm obpasysaaT AeuaTa 3a
npaewiaTa cornacHo kou Tpeba ga ce ogHecyBaaT NMpuBp3aHMUMTE HA Taa penurunja.
YCTaBHUOT CyA NOTEHUMpaALLE AeKa ApXXaBaTa Mopa Aa ja 06e36eau cBojaTa HeyTpanHOCT
M He CMee [ia Ce MeLla BO rnpallarba NoBp3aHn Co BepaTa, PenMrmo3HnUTe 3aeHUUM Uu
BEpPCKUTE rpynu, He cMee Aa NOTTUKHYBA NPUKNyYyBawe BO oApeaeHa Bepa, HUTY, Nak,
CMee fa ro nonpedvyBa M3pasyBakeTO Ha Bepckute ybeayBarba M [Aa HaMeTHyBa
penurnoseH koHbopMm3am nnm aa 6apa n3BpLUYyBare Ha PENNIMO3HM aKTUBHOCTU Kako
CouMjasiHO MOXesTHO OAHECYBaH-E.

BneseH u usneseH neruTuMmMTeT

TpeTaTa AMXOTOMUja Ce OJIHECYBA HA BNIE3HMOT NErUTUMUTET — NPOLIECOT Ha
n360p 1 MMeHyBare of cTpaHa Ha CobpaHMETO, XxapusMaTa Wv yrineaoT Ha NoeanHM
CyAUW; KAaKO W U3NIE3HUOT NIEMUTUMWUTET — MNMOCNEANLMTE O HUBHWUTE MOCTANKN BO OIHOC
Ha [AOMWHAHTHM MOMIMTUYKM BPEAHOCTM BO onwuTectBoTo.'” CornacHo cdakarerto Ha
BNIE3HWNOT NErMTMMUTET paspaboteH of Camypcku, YCTaBHMOT cya Ha Peny6nuka
MakenoHuja nobuBa oBnacTyBare of CobpaHMeTo buaegjku cuTe AEBET YCTABHU Cyanm
ce nsbupaat oa CobpaHueTo Ha Penybnuka MakegoHuja'™ (LectMuHa of ycTaBHUTE
CYANM CO MHO3MHCKO riacakbe o4 BKYNHWOT 6poj npaTeHWLM, @ AONOSTHUTENHM TPOjua co
TakaHapeueHnoT BageHTepos npuHLUmMn)'*. OtTamy CyAoT MMa KOMMIETHO OBaCTyBaHe
o CobpaHueTo, KOe BK/Ty4YyBa OBACTyBatbe U 04 ManuMHckuTe rpynu. Cenak, 10 AeHeC
YCTaBHMOT cyA ABa NaTu ce coodyBas co CUTyauumja Bo koja paboTen 6e3 ABajua 1 egHaLl
6e3 Tpojua cyamu. OBa npeav3BMKano AMCKycuja 3a nermtuMuTteToT Ha CygoT Aa
[OHEeCyBa OAJIYKM M Aa BpLUM OLIEHYBah€ Ha YCTAaBHOCTA WM 3aKOHMTOCTA BO HEMOJH
cocTaB. Mako aenoBHMKOT Ha YC He [03BOSlyBa TOj Aa pacrnpaBa CO MET Cyauwu,
OTCYCTBOTO Ha [Bajula, a moToa M Ha Tpojua Cyauu He ce rfeda kako npobnem 3a
nerutumMmuTeToT Ha CyI0T 04 CTPaHa Ha UHTEPBjyMpaHUTe nopaHeLwHn cyamn'™, Cenak,
jaBHOCTa uMMalle 6ypa OA KOMEHTapy AeKka YCTaBHMOT Cyd HeMa NEeruTMMUTET [a

* Opnyka 6poj Y. 6p. 202/2008-0-1 oa 15 anpun 2009

'** Bojuex Cafypcku, ,YCTaBHWUTE Cy[0BM BO MPOLECOT Ha TpaHauumja: JlerntummuteT 1 aemMokpatusaumja®, NMpaseH dakynret
CupHej, UcTpaxxyBarbe Ha npaBHu cTyaum 6p. 11/53, aBryct 2011, gocranHo Ha http://ssrn.com/abstract=1919363

* YctaB Ha PMCryx6eH BecHWk6p.52/1991: YneH 68 1 uneH 109. [ocTanHo Ha:
http://www.slvesnik.com.mk/Issues/19D704B29EC040A1968D7996AA0F1A56.pdf

* Buawm ¢ycHoTa 128 Bo Bpcka co BageHTEoBMOT MpUHLMI

* WnHTepsjy co cyamja Bo ECHIN MupjaHa Jlazaposa-TpajkoBcka 3a paano CnoboaHa EBpona , 10CTanHo Ha MHTEPHET Ha:
http://www.makdenes.org/content/article/1485147.html (nocneaeH nat npuctaneHo Bo aBryct 2015).
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0A4/1y4yBa 0 MMEeHYBarETO Ha HOBWM CyaAMM NO HAaCTAHOT Kora Agajua cyamm og anbaHcko
€THUYKO MasnUMHCTBO MOAHene ocTaBka nopaau oanykata Ha CyaoT BO BpcKa co
YCTaBHOCTa M 3aKOHUTOCTa Ha 3aKoHOT 3a ynoTpeba Ha 3HaMuhaTa. OTTaMy, OTCYyCTBOTO
Ha ABajua cyanm n3bpaHu co T.H. bageHTepoB NpyHUMN, CNopea jaBHOCTa, € 04 KITyYHO
3Hayere 3a BAE3HWOT nerntummuteT Ha CyaoT. Toa MOKOHKPETHO MOKaxkyBa Aeka
KOHCEH3YyanHNOT KapaKTep Ha Make[oOHCKOTO OMWTeCTBO MOpa M Ce O4ekyBa fa ce
0Apasv Bp3 cocTaBoT Ha CyaoT.

MHTepecHo, MHOryMMHa MpaBHM eKCNepTM W MOPAHELHW CyauMuM CO KOM
pasrosapaBMe 3a noTpebuTe Ha 0BOj TpyA cMeTaaT Aeka CyAoT ro Bleye CBOjoT Be3eH
NernTMMUTET — OBJlACTyBakba 04 CaMMOT YcTaB. Kako TakBa ja TonKyBaaT M ynorata Ha
cyamuTe Kako bpaHnTenn Ha AeMokpaTujaTa Bo MakeaoHuja: ,,[JoKONKy HEKOj ce 3aKaHu
Mo MHTENEKTYa/IHNOT UHTErPUTET U aBTOPUTET Ha CyanUTe, TOa 3Ha4M Aeka Toj/Taa ce
3aKaHyBa Ha AeMokpaTtujaTta™®. On apyra cTpaHa, jaBHOCTa CMeTa eKa NeruTMMUTETOT
Ha CypoTt npowusnerysa oA Herosute oAanyku. MiMeHo, yrnenot Ha CydoT M Herosute
cyamu ce 3apaboTyBa Npeky AoHeceHUTe oanyku. Mo HacTaHuTe o dheBpyapm 2016, kora
YCTaBHMOT cyA pewur da ja npudatn MHuumnjatmeaTa Ha Mnag agsokat of Oxpui 3a
NpenCNUTyBakE Ha 3aKOHWTOCTa Ha 3aKOHOT 32 aMHECTMWja 3a YKMHYBarbe Ha oapeaba oa
33KOHOT CO Koja My ce 3abpaHyBa Ha lNpeTceaaTenoT Aa U3peKyBa aMHEeCTMM Ce MoKaxa
KaKO efiHa oAJlyKa MoXe fa Bnvjae Bp3 jaBHMOT yrnes Ha CyaoT u HeroBuTe cyamun. Oa
CaMMOT MOYETOK Ha npoueaypata, HEKOMKy CTOTUMUM aHTMBMAAMHU  MPOTECTaHTK
opraHuaupaa Tpu NpoTecTu nNoa MoToTo ,[a ro oabpaHume YCTaBoT of YcTaBHuoT cya!”
opraHuaupaHu npea YCTaBHUOT cya, 6apajkv oCTaBkM oA NeETMUHATA CyAMUM KOW rnacaa
3a npudakarbe Ha MHULUMjaTMBaTa 3@ OLEHYBathbe Ha YCTaBHOCTa W 3aKOHWUTOCTA.
MpoTecTnTe 0TMAOA AOTaMy LWITO AEMOHCTPAHTUTE NOEAMHEYHO MM Npo3vBaa Tue Cyamu,
jaBHO cpaMejku i 1 06BMHYBaAjKM MM 3@ HMBHATA ,HENpPaBeaHOCT” U ,,CEPBUTHOCT KOH
KpumMuHanuute”®. 3rpagata Ha Cyaot Bo Ckorje 6elue oncunaHa co jajua v ToaneTHa
XapTuja, WTO ,McnpaTv nopaka geka CyaoT ce 3akaHyBa Ha YCTaBOT Kako dpreHa
ToanetHa xaptuja”®. [leMOHCTpaHTUTE ce noxanuja aeka Bp3 oasiykata Ha Cyaor
BNvjae napTujaTa Ha Bnact 6uaejku: (i) goara BO BpeMe Kora BMCOKM MApPTUCKM
(PyHKUMOHEpM Cce noa ucTpara o4 CTpaHa Ha cneumjanHuoT obBuHUTEN 3a
ancndukyBarse n3bopu 6uaejkn croMmeHaTaTa MHULMjaTUBA 3@ M3MEHA Ha 3aKOHOT 3a
aMHeCcTUM ucknydyBale n36opHo dancudurkyBatbe Kako eaHO oA AenaTta 3a Koe
MpetcepatenoT Ha PenybnukaTta Moxe fa u3pedve amHecTwja; (ii) Gewe npudaTteHa
MHMUMjaTMBaTa u MHory 6pry 6elue goHeceHa oanyka, caMo 3a 19 geHa, goaeka 3a apyru
npeaMeTn MOXe Aa ce Yeka Co Meceum unm roamim ywrte npea CyaoT aa ce cornacu aa ja
pasrnegysa nHuumjatmeata. Cenak, CyfoT BO CBOjaTa O4/lyka Benu Aeka M3MeHaTta Ha
3aKOHOT 3a aMHecTMja AoHeceHa Bo 2009, oa kora [peTcenaTenoT BeKke Hemalle
oBnacTyBarbe Aa aMHeCcTMpa OCyAeHW CTOpPUTENM 3a HM3a TEWKWM KPUBUYHM Aena,
BKTyYNTENTHO M360pHM M3MaMW, CuSlyBakbe, KpUyMyapeme Apora W gena npoTus
YOBELLUTBOTO M MEFYHAaPOAHOTO MPaBo, ro OrpaHNYyBa YCTaBHO 3arapaHTMPaHOTO MpaBo
M HaANEeXHOCT Ha [peTceaaTenoT u oTTaMy e NpOoTMBYCTaBHO'™. MHTepecHo e aeka
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WHTepBjy co MupjaHa JlazapoBa-TpajkoBcka, cyauja Bo EYKI, nopaHelueH ycTaBeH cyauja. VIHTepBjy oapxxaHo Ha

09/09/2015

“* dunun CrojaHoscku, Global Voices ,[leMoHCTpaHTUTe 6apaart '3acpaMeHnTe’ cyann o YCTaBeH cya Aa NoaHecaT ocTaBka,
[l0CTanHoO Ha MHTepHeT Ha: https://globalvoices.org/2016/03/02/protesters-demand-soiled-macedonian-constitutional-
court-justices-resign/ (nocnegeH naT npucraneHo Ha 15/03/2016)

* XpuctnjaH baHeBcku, 24 Bectu ,MpoTecT npen ycTaBHUOT CyA ce 6apa ocTaBka oA netTe cyann" oCTanHo Ha MHTEPHET
Ha: http://24vesti.mk/protest-pred-ustavniot-sud-se-bara-ostavka-od-pette-ustavni-sudii
(nocnepeH nat npuctaneHo Ha 15/03/20116)

** Opnyka 6poj Y. Bp. 19/2016-0-1 gocTanHo Ha MHTEpHET Ha: http://www.ustavensud.mk/domino/WEBSUD.nsf
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N3MeHWTEe BO 3aKOHOT 3a aMHecTuja rv aoHece lMpemuepoT pyescku Bo 2009 roamHa,
Kora TBpA€LLe ieKka Co OBa Ke ce 3ajakHe 6opbata npoTue kopynuwmja'™. Co ornea Ha Toa
LWTo ['pyeBcKM NOCTOjaHO M3jaByBa AeKa TOj OCTaHyBa 3aj oaslykaTa Ha BnagaTa oag 2009
roavHa, HecornacyBaheTo Ha Bnagata co vHMuMjaTMBaTa 3a MpeuCnuTyBame Ha
3aKOHOT 3a aMHecTuja 1 nsjasata og MuHUCTep Jawwapu Aeka 3aKOHOT 3a aMHecCTuja e
cornacHo YcraBoT'™ ce uMHm aeka oasiykarta Ha Cy10T Ha MOHULITYBAHE HA U3MEHUTE Ha
3aKoHOT 3a aMHecTHnja o 2009 e cNpOoTMBHA Ha ceume MUCTEHE.

MoHaTaMy, MHTEpBjyMpaHMTE CyaAMM W NPaBHUUM CMeTaaT Aeka M3Ne3HMOT
NeruTMMUTET € MHOry MoBp3aH, Ma Aypuv M 3aBUCUM Of BMIE3HUOT JErNTUMUTET.
M3BpLUHOCTa M BaXKHOCTA Ha CYACKWTE OAYKM 3aBMUCaT MHOIY OZ TOa KOJIKY Ce NoYnTyBa
CypoT BO CceBKyMnHMOT cucTeM. Cenak, Acnacmes TBpAM AeKa CaMMOT CUCTEM He Npuaasa
BaXXHOCT Ha OAJTYKWUTE Ha YCTaBHWOT cya, buaejkn HeroBuTe oanyku ce objaByBaaT BO
CnyxbeH BeCHMK MO CUTE 3aKOHW, MOA3AKOHCKM aKTW W oanykm Ha Bnagata wu
MUHUCTepCTBaTa. Mlako pegocnenoT Ha objaByBaH-e HE CEKOralll Ce coBrara Co HMBHaTa
Ba)XHOCT, ,,CO Or/fied Ha Toa WTO YCTaBHWOT Cy/ ja WTUTU YCTaBHOCTa W 3aKOHUTOCTa BO
WHCTUTYLMOHANHOTO 1 NPaBHOTO OMKPYXXyBakbe, 61 Tpebano Aa ce ouekyBa HajnpBeo Aa
ce ob6jaByBaaT HUBHWUTE OAJTYKM, Mped OHME Ha APYrUTe OpraHn BO MOMUTUYKUOT CUCTEM
Ha pacnpegenba Ha Bnacta”>. OBa rm npaem ,pesynTaTute oa paboTtata Ha YCTaBHUOT
cyn OykBanHO HEBUANMBM M MMa [AMPEKTHO BAMjaHME BpP3 MaCMBU3MPAHETO Ha
MaKe[IOHCKUTE rparaHu 3a NoAHeCcyBakbe MHULMJATVBM 3a OLieHyBakbe Ha YCTaBHOCTa M

3aKOHMTOCTA Ha Koj 61no akT npeg Cyaot”™.

nOHaTaMy, Ha U3NE3HNOT NEMMTUMUTET Ha CyAOT MY LUTETU HUCKUOT CTENEH Ha
NnoYMTyBakEe Ha OZNYKMUTE Ha YCTaBHMOT cyd. CaMo npeky pasrfiefyBarbe Ha CyAckaTta
npakca Ha YCTaBHMOT cyA Ha MakegoHuja BO OBOj TPyA NMOCOYMBME WM NPE3eHTMpaBMe
HeKoNKy npumepu kora aypu u CobpaHueTto, MapnameHTOT Ha PM (co 3akoHOT 3a
nyctpauuja), Bnagata (co 3akOHOT 3a 34paBCTBEHA 3aUTHTA) M ONWTUHUTE (CO 3aKOHOT
3a ynoTpeba Ha 3HaMMHbaTa) He yCreasne Aa rv cnposeaat oanykute Ha YC.

KoHeuHo, npu aHanu3a Ha U3Me3HWOT NermTUMMUTET Ha oanykute Ha CyaoT
BaXXHO € Ja Cce 3eMe npeaBuna HUBHOTO M3BpLUIYBame M edeKTOT Ha pellaBarbe Ha
onwTecTBeHUTe npobnemu. HactaHuTe Bo MakeaoHuja og Maj 2016 oTcnvMKyBaaT Taksu
cocTojon. WmeHo, MakenoHCKOTO cobpaHue CBMKa NpeaBpPeMEHU MNapnamMeHTapHM
M3BOPK 3a 24-TW anpw, a NOToa AOHece OA/yKa 3a O4J/10XKYBaHe Ha AAaTyMOT 3a 5-Tu
jyHu. Bele foroBopeHo Aa ce CBMKaaT, HO Kako Aen o4 MOCTUrHATUOT A0rosop (T.H.
[orosop oa MpxnHO) noa nocpeacTso Ha EBporickaTa YHuja'™ co Len Aa ce cTaBu Kpaj Ha
npoTecTuTe NpoTMB BNagaTta Ha Hukona Mpyescku. Co ornea Ha Toa WTO BakBa NpakTuKka

**' 3opaHa layoscka-Cnacoscka, Pagno CroboaHa EBpona, ,YCTaBHMOT Cya NpOTUB CUTE" JOCTArHO Ha MHTEPHET Ha:
http://www.makdenes.org/content/article/27611214.html (nocnegeH nat npuctaneHo Hal5/03/2016)

2 Tbid

3 YHTepBjy co A-p AnmuTap Anacues, AOLEHT Ha YHuBepanTetoT ,loue fenyes", MpaseH dakynTeT, LLITun, MakenoHuja.

MHTepBjyTo e oapxaHo Ha 02/12/2015 Bo Ckonje, MakeaoHwja.

WHTepBjy co CtameH ®unnnoBs, NEH3MOHUPaH NPaBHUK, aaBoKaT M aBTOp Ha 6pojHM MHMUMjaTMBKM npeg YcTtaBHuoT Cya

Ha PM. WHTepBjyTo e oapxaHo Ha 05/05/2015 Bo Ckomje, MakenoHwja.

[loroBopoT oz MpXXUHO € NOANTUYKM JOrOBOp NOMery raBHUTE MOAMTUYKM NapTumn Bo Penybnnka MakeaoHuja HacoueH

KOH 3aBpLUyBarbe Ha MakeAoHCKaTa NoAMTUYKa M MHCTUTYLMOHANHA Kpu3a BO npsata nonosuHa oa 2015 roa. Co Hero ce

npeaBuayBa: y4ecTBO Ha ono3suumckaTta napTtuja CACM Bo pacrnpeaen6ata Ha MUHUCTEPCKUTE MecTa; npeaBpeMeHa

ocTaBka Ha npemuepoT Hukona pyescku BO jaHyapu 2016 n dopmypare npeoaHa Bnaaa koja bu ja Bogena 3emjata oo

n3bopute BO jyHun 2016 rog, kako v gorosop CneumnjanHMoT 06BMHWUTEN Aa M BOAW UCTparuTe 3a YTBpAyBakbe

eBeHTyasnHa KpVBMYHa OArOBOPHOCT Ha NvLa NMOBp3aHK CO CKaHAANOT CO NPUCYLLKYBaHUTe pa3roBopy. [JoroBopoT e

focTaneH Ha oBoj nuMHK: http://kapital.mk/kapital-integralno-go-prenesuva-finalniot-dogovort-od-przhino/
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focera He buna perynupaHa, na aypu e n 6e3 npeceaaH Bo MakeaoHuja, u co orne Ha
TOa WTO CaMO efHa MapTuja AOCTaBU M360PHM NMCTM 3@ 3aKaXaHUTe npeaBpeMeHu
n3bopwm Ha 5-Tu jyHu, a og gpyra cTpaHa, CBMKyBarbe Ha CobpaHMeTOo CO UCT COCTaB Ha
napnaMeHTapum, crnopeg YCTaBOT, He € [03BOJIEHO. YCTaBHWMOT Cyd AOHEece BaXKHa
oAnyKa CO Koja ce oueHW oanykaTa 3a pacnywTare Ha CobpaHMeTo 1 3a CBUKYyBarbe
npeaBpeMeHn napraMeHTapHu M360pu Kako HeycTaBHa. OpnykaTta Ha CyaoT e 6e3
npecegaH BO pABOjHa cmucra: (i) oueHyBa fAeka opanykata Ha CobpaHveto 3a
caMopacnyLuTare 1 3a CBUKYBarbe NpeaBpeMeHn n3bopm e NpaBeH akT Co YHMBEP3aSHO
AejcTBo 6uaejkm ce ogHecyBa Ha cuTe rparaHy KoM rnacaat Ha cnobogHu usbopu u
n3bupaat npateHnum BO CobpaHMeTO Ha KOM WM MpeHecyBaaT CyBEpPEeHUTET 3a
oAnydyBake™™, U oTTaMy, OBa OANYKa MOXe Aa buae npeaMeT Ha OLeHyBare Ha
yCTaBHOCTa Of CTpaHa Ha YcTaBHMOT cya u (ii) Taa yTBpAyBa Aeka ,cocTojbaTta co3aasa
npaBHa HECUIYPHOCT M ro NpeKpLUyBa NPUHLMIMOT Ha Blageere Ha NpaBoTo, KOj e eaeH
04 yCTaBHWTE BPeAHOCTM KO o nocTaByBaaT TemenoT 3a CyaoT Aa ja YKMHe oaslykaTa Ha
CobpaHuneto™.

Camata cyacka oafiyka e [0oCTa KOHTpaauKTopHa. Mako oanyka Ha
CobpaHuneTo ce cMeTa AeKa 1Ma NMpaBHO AEjCTBO, CO Hea Ce TOMKYBa AeKa OAN0XKYBaHeTO
Ha NpaBHOTO [1ejCTBO Ha oA/lyKaTa AoHeceHa Ha 19-Tu jaHyapu 2016 no 7-Mu anpun Kora
CobpaHneTo BUCTUHCKM O pacnyLUTy COBpaHMETO 1 v 3akaxa nsbopuTe 3a 5-T1 jyHu He
MOXe Aa Ce CropeayBa HWUTY Ja Ce u3efHayyBa CO OAJIOKYBaHETO Ha AEjCTBOTO Ha
YCBOEHWUTE 3aKOHM MNW ApyruTte npaBHM akT Ha CobpaHueTo. WCTO Taka e gocra
AMCKYTabunHo aanu coctojbata Koja pe3ynTupa o ofykKa MOXe [a Ce CMeTa Aeka ro
npekpLlyBa YCTaBOT, MaKo caMaTta oAslyka He Ce OueHyBa 3a HeycTaBHa. OanykaTta Ha
CypoT 3a yKnHyBame Ha pelleHveto Ha CobpaHneTo 3a npeaspeMeHn m3bopu cenak
Hanae Ha echeKTMBHO peLLeHMe Ha yCTaBHaTa U MHCTUTYLIMOHaNHaTa Kpu3a Bo Koja belue
3eMjaTta. bewe cBukaHo CobpaHneTo; 6ea NOHUWTEHN M360pUTE, LITO BO CyLUTMHA rO
3akona [orosopoT of lNMpxuHo. Taka, CyaoT yaoBONM Ha nonnTUYKaTa BOsja Ha cuTe
aKTepy BO MaKeAOHCKOTO OMWTEeCTBO M MOHYAU €AVMHCTBEHO MOXHO pelleHVe Ha
Kpu3aTa, buaejku cekakBa Apyra onuMja Ke vMMalle HenonpasavBM MOCNEAWUM Bp3
OMITECTBOTO M NMonmnTUYKaTa cueHa BO MakeaoHuja. Bo Taa cmmucna, YCTaBHUOT cya
pearvpalie KOHCTPYKTMBHO M ro 6paHelwe YCTaBOT BO OAHOC Ha AOMMHAHTHWTE
NOJIMTUYKN BPEAHOCTM BO OMNWTECTBOTO BO MakeoHM]a.

4 3aksiyyoum

YCTaBHMOT CyA Wrpa BaXkHa y/lora Kako KaMeH-TEMENHUK Ha rPafeHeTo Ha
ApXaBaTa M 06e36eayBartbeTO KOHTUHYMTET BO COLMOEKOHOMCKMOT M MOJIMTUYKMOT
pa3Boj Ha OMWITECTBOTO M HeroBuTe rpafaHn. [a 6ea ycTaBHUTE CyAoBU (DUHAHCUCKM
WHCTPYMEHTW, TWE, CEKaKo, HajMHOry Ke MOTCeTyBaa Ha [AOSITOPOYHM ApPXKaBHM
06BP3HULIM KOW M OANMKYBA HWUCKA CTanka Ha OTn/aKake, CO HU30K CTEMEH Ha PU3UK U
nocteneHa pecdopma. PEHOBUPaHETO Ha CEBKYMHWMOT CKIOM Ha (yHKUMM M npaBuna
crnopes kKo pabotn YC ro HOCM pu3MKOT Ha ryb6ereTo Ha A0SropoyYHaTa ynora Ha
CTabunmsaTop M BHECYBake Ha MOrofieM CTENEH Ha PU3UK BO CyACKMOT cucteM. Mnu

¢ Opnyka 6poj ¥Y.6p.104/2016-0-1
¥ Ibid
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KakaHo co (MHaHCMCKM peyvHuk, YC ce cTaBa BO paMHO Mosie Ha (UHAHCUCKK
WMHCTPYMEHTM KOM HOCAT BUCOK CTEMEH Ha PU3MK U BUCOK CTEMNEH Ha NoBpaT, TOKMY Kako
aKuM1 Ha ApyliTearta.

Bo npuMepoT co YCTaBHUOT cya Ha MakeioHWja, OHa LITO ro 6apaaT NoBeKeTo
eKcrepTu e pesosyumnja. PesyntatuTe Ha OBaa aHasM3a HanaraaT Aeka HaBUCTUHa ce
HeonxoaHu pecdopmu. Cenak, MHCUCTMPAHETO Ha No3abp3aHa AMHaMKMKa Ha pedopMm Ha
YCTaBHMOT CyA UCTO Taka e npobneMaTuyHo, 6uaejku Tyka MOXe Aa NieXxu pasnvkarta
noMery yMepeH ycrex 1 HeycrnelleH notdat. Moga Aa MMamMe Ha yM aeka YC UCTo Taka
nMma ynora aa obe3beam onwTecTBeH KOHTUHYMTET, KOj MOXe Aa buae 3arpo3eH JOKOSKY
YCTaBoT WK AEeNOBHUKOT COrnacHo kou pabotn CyaoT CTaHaT npeaMeT Ha nocTojaHa
pedopMa 1 HeNpeaBUASIMBOCT. A NpeaBUASIMBOCTA € Ba)KHa 3a rparaHuTe, AeNOBHUTE
cybjeKTu 1 3a perynatopHuTe Tena.

Ha kpajoT, BaxHO e ga ce 3abenexu ageka Ha MOCTOM MHOMY akajemcka
anckycuja Bo MakenoHWja Ha TeMaTta Ha YnoraTta Ha CyoT BO TpaH3uuMjaTa Ha 3emjaTa
KOH pemokpaTtuja. YC Ha MakegoHuja BO paMKUTE Ha CBOUTE HaANeXHOCTM MMa
noTeHUujan aa vrpa ynora Ha HeraTMBEH 3aKOHOAABEL,;, HO, Cenak, BO CBOMTE OANTYKU
JIOHECEHM YLWITEe O HEe3aBMCHOCTa, BO Moseke oa 75% opa cnyyaute CyaoT ce
CaMOBO34pXXyBa/ CO TOa LITO pellaBaj Aa He OTNOYHe noctanka wav da rm otdpna
MHULMjATUBUTE KaKO ABOCMUCTEHN UTN HELOMNYLUTEHMN.

Otramy, ,Mako paboTata Ha YCTaBHWMOT CyA MOHEKOrall e MeTa Ha KpUTuKa,
BaXXHO e Aa ce 3abenexu Aeka 4YeCTo HeroBMTe OA4NyKN MMaaT NporpecrBeH KapakTep u
NPWAOHECYBaaT KOH 3ajakHyBatbe Ha WMHCTUTYLMUTE, npoueaypuTe u npouecute”™,
Cenak, CygoT MMarn orpaH1MyeHa yiora Bo TpaH3numMjaTa Ha 3eMjaTa KOH AeMokpaTuja. Bo
HEKOM Cllyyan ynoraTa Ha CyaoT 6una aa 6anaHcpa noMery 3alTuTaTta Ha YoBEKOBUTE
npaBa W AEMOKpaTCKUTE BpedHOCTH, T.e. 3aKOHOT 3a JlyCTpauuja ce YMHelle eka v
nonpevyBa YOBEKOBMTE MNpaBa W OLEHYBaHEeTO Ha 3aKOHUTOCTA WM YCTaBHOCTa Ha
3aKOHOT NpecTaHa Aa ja 3acuiyBa TpaH3numMckaTa npasaa Bo MakenoHuja. Mpeky asete
nocneaoBaTeNHN oanykn Ha YctaBHMoT cya (Bo 2010 n 2012) noBp3aHu €O 3aKOHOT 3a
nycTpaumja, kon 6ea BO CNPOTMBHOCT Ha OAJIYKUTE Ha NapsiaMEHTApHOTO MHO3UHCTBO U
BnagaTa Bo Toa BpeMe, Ha HMB MOXe Aa ce rnefa Kako Ha TpaHcchopMaTUBHU Buaejku
Cynot 06e36eann 3aluTnTa Ha YCTaBOT U Ha YCTaBHO 3arapaHTupaHuTe npasa. Cenak, co
HerosaTa OA/1yKa 1 Ce 3arpe NpoLecoT Ha NlycTpaumja, Co LITO ce 0A50XM BaxkHa daza o4
TpaH3uLUMjaTa Ha MaKeOOHCKOTO OMLITECTBO KOH AEMOKpaTuja 6uaejkum yKkuHaTuTe
YSIeHOBW ja OHEBO3MOXKM]ja UMMNIEMEHTaLMjaTa Ha 3aKOHOT.

MNoHaTaMy, wu3ne3Hnot nerutummteTr Ha CyooT e orpaHuyeH nopaauv
MarerncaHMoT Kpyr COUMHET O/1 HEMOUYNTYBaHETO Ha HErOBUTE OAJTYKU, HUCKWUTE HUBOA Ha
posepba, yrnegor Ha cyaumte Ha YC M npouecoT Ha WMeHyBarbe, Kako U
HEMOTMBMPAHOCTA 3a NOAHECYBaHe Ha MHNLUMjaTUBKU. BakBMTEe COCTOjO6M AONOHUTENHO
ce KOMNMUMpaaT Co TELLKUTE COCTOj61 BO KOWM ApXKaBHMOT OpraH Koj ro yCBOW/1 aKToT ja
M3BpLUYBa O4/lyKaTa Ha YCTaBHMOT Cyd, @ UCTOBPEMEHO MHMUMPpA HOBa MocTanka 3a
M3MeHa Ha 3aKOHCKMOT aKT CO UCTaTa CoApXXMHA Kako OHaa koja CyaoT ja ykuHan. OBa
nocebHo ro cnabee NErMTUMUTETOT Ha CyACKWUTE OAJTyKM, nocebHO buaejkm yecto ce
KOpWCTY 3a Aa ce 3a0bMKoNu CyackaTa HaanexHocT Ha YC.

Oa OrpoMHa BaXXHOCT 3@ WMHCTUTYUMUTE Kako YCTaBHWMOT cya e [obpo
BOCMOCTaBEHa MeInyMcKa CTpaTeruja 3a KoMyHukauuja, buaejku Tue Tpeba aa ce rapaHT

** WHTepsjy co cerawHnoT Cyaunja Bo ECHI, Cyanja MupjaHa J1azapoBa-Tpajkoscka, nopaHelueH Cyanja Ha YCTaBHUOT ¢y
Ha PM. WHTepBjyTO e oapxaHo Ha 09/09/2015
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3a pgoeepba n kpeambunutet. Cenak, HauMHOT Kako CyaoT ja BoAM MeauyMcKaTa
KOMyHMKaLMja pasropyBa HeMOTpebHM COMHEXM Kaj jaBHOCTa M eKcnepTuTe wu
npeav3BuKyBa HEraTUBHWM Mepuenuuni 3a TpaHcnapeHTHocTa Ha CyaoT, 3a HerosaTa
HEe3aBMCHOCT M OTBOPEHOCT. [locera CMCTEMOT Ha MMeHyBarbe cyamu Belle npuoputet
6poj eneH 3a pecdopmu, BrAEjkM ce oUeKYBa [ia MMa NoBEKEKPATHM edheKTU KaKo LITO ce
3rofieMyBa KOMNETEHTHOCTA, MUHTENPUTETOT U HaZ C& HE3AaBMCHOCT Ha CyaoT.

Bo noneto Ha yoBekoBWTe npasa v cnoboamn, nocebHO oA rnegHa Todka Ha
pofgoBaTa eaHakBoCT, CyAOT MoKaXkan PUrMaHO TOJSKYBakbe Ha 3akoHMTe U MMa
TeHAeHUMja fa cneay NOKOH3epBaTMBEH CTaB KOj Bfieye KOPEeHW 0 MOKOH3epBaTUBHUTE
NMaeonorMm Kou  uMmaaT Bragejaykute naptuM, HO M 04 npaBHaTa cocTojba u
TpaavUuMOHanHuTe BpeaHoCTM BO MakeaoHuja Bo nepuoaoT npea 1990 roa (Bo BpeMeTo
Ha Jyrocnaewuja). Bo egHO TakBO OMKpYXyBarbe, akTMBM3MOT Ha CyaoT, nmocebHo BO
MONETO Ha 3alTMTaTa Ha npasaTta 1 cnoboauTe, UMa 3HaYUTENHO rofiIeM NOTeHUMjan Koj
MOXe Aa Ce MCKOPWUCTU 3a Aa ro noaobpw CBOjOT yriea BO jaBHOCTa, Aa ja 3rofemu
posepbata, 1 Aa ja peacdmpMumpa ynorata Ha 3alTUTHUK Ha YcTaBoT. OTTaMy, OHa LUTO
MOXe fAa MOMOrHe 3a 3auBpCTyBake Ha paosepbata u nerutummTeToT Ha YC e
BOBE/lyBakb€ Ha yCTaBHa anba v HoB 3akoH 33 YC. MocebHMOT 3aKoH Ke ro ypeau
CTaTyCcOT Ha CyauMuTe, OCHOBHUTE YC/IOBM 3a MOBeAyBake Ha noctanku npea YC,
NpaBHOTO [ejcTBO Ha npecyaute Ha YC, WTH. [JJOMOMHWUTENHO, CO YCBOjyBare Ha
MOTPaHCMapeHTHa M OTBOpPEHa MeAMyMCKa KOMYHMKaLMCKa cTpaTervja koja Ke ja
crpoBeaaT eKCrnepTy 3a KOMyHMKaLMja Ke Ce MOMOTHE  jaKHEHETO Ha KpeanbunuteToT
Ha CynoT, goBepbaTa Ha jaBHOCTa 1 oBepbaTta BO HEj3UHUTE OAJTYKM.

AHanusaTa Hanara cunHa notpeba 3a pedopMmpare Ha MakefoHCKMOT YC 1
HerosuTe YHKUMM, HO, UCTO Taka, Aeka uMa notpeba 3a NocunHa 1 nornacHa akagemcka
1 jaBHa ANCKyCuWja 3a AMHaMMKaTa Ha oBaa pecdopma co uen YC fa oapxu eaHa o cBonTe
HajCUMHM OMLLTECTBEHU YHKLIMM - KOHTUHYMTETOT. OTTaMy HalLMOT U360p € NoBeKe 3a
NoAApLUKA Ha NpoLEeC Ha eBosfyumja Ha YCTaBHMOT Cyh, a He 3a peBosyuuja Koja ja
npeanaraat Kako notpebHa no3HaBauMTe Ha NPaBOTO CO KOM pas3roBapaBMe 3a
noTpebute Ha 0BOj TPyA M MoLIMpOKaTa jaBHOCTa BO MakeaoHuWja, NpeKky CKOopeLuHUTe
NpoTecTM NpOTVB OAJSIYKUTE Ha YCTaBHWUOT cyd. BakeaTta esonyuuja 6u ondatuna u
3aKOHCKM pedopMu, YCBOjyBare Ha 3aKOH 3a YCTaBHMOT cy4, nofobpo perynvpame Ha
ongaToT Ha 3aWTuTa Ha YOBEKOBMTE MpaBa M OM nocTtaBunia nojacHa OCHOBa 3a
[LEeNnOoTBOPHM M YCMELWHN npouesypu €O KOM Ha KpajoT 6y ce 3ajakHana
TpaHcdopMaTUBHaTA M AeMOKpaTM3MpadKaTa yaora Ha YCTaBHUOT Cy4 Ha MakeoHwuja.
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